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upon during the nighttime, when the probabilities are so strong that
an easterly wind and sea will be speedily met.

In the case of The Allie & Evie, 24 Fed. 745, the start was not
made in unpromising weather, and the damage arose from a sudden
and unexpected squall. In the case of The Frederick E. Ives, 25 Fed.
447, the question was not one of a faulty start, but of the obligation
to put into Norwalk harbor, instead of continuing on four hours fur-
ther towards Bridgeport; and the weight of evidence was that at
the time of passing Norwalk there were no such indications of bad
weather as reasonably to prevent the Ives from going on. The
case of The Robert Burnet was similar. 56 Fed. 266. In the present”
case the weather had been threatening for 12 hours previous. It was
not settled. The trip was long, with no practicable intervening
harbor in the nighttime after passing Cow Bay, only a few hours
ahead; and the tugs before starting with the tow had already waited
the full usual interval of temporary favorable weather, and started
just at the time when bad weather was to be hourly expected. Ac-
cording to some of the evidence, the wind was already northeast
when Cow Bay was reached, at about 8 or 9 o’clock p. m., where the
tow might easily have put in.

To justify any start in such weather, the case must present ex-
ceptional circumstances in the staunch character of the tow itself,’
and the shortness of the trip; while the tugs should not only have full
general fitness for the work, but such a reserve of power for service
in emergencies as will fully offset, and prevent, the dangers ex-
pected to be met by ordinary tugs and tows in bad weather. Neither
the boats of this tow, nor the tugs, had any such exceptional charac-
ter. They had no fitness for such a trip, undertaken at such a time;
and I must hold the tngs, therefore, liable for lack of reasonable pru-

"dence in starting with such a tow at a time when the bad weather
that followed was according to all experience, and within the or-
dinary knowledge of boatmen, to be hourly expected. The peti-
tioners are entitled to limit their liability to the value of the tugs.

THE EDDIE GARRISON and THE SOUTH BROOKLYN.
SHERRIDAN v. THE EDDIE GARRISON and THE SOUTH BROOKLYN.,
(District Court, 8. D. New York. January 7, 1895.)

CoLrrsioN—Tua AND FERRYBOAT—PREMATURE START — THWARTING BY STOP-
PING.

The ferryboat S. B. left her slip to cross the East river a few moments
only after the ferryboat A. left the adjoining slip, so that the boats were
lapping each other as they went out. The ordinary course of the two
required the S. B. to fall back and pass under the stern of the A.; this
was hastened by the presence of a sail lighter going down the river, so
that the 8. B. was compelled to stop or slow down, when a little out of her
slip directly in the path of the tug E. G., with her tow, coming down on the
ferryboat’s port hand. On starting, the S. B. gave the usual starting
signal, which was heard by the E. G. The latter did not stop until the
8. B. was part way out of the slip, and collision ensued about 300 feet
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~from the shore: Held, (1) that the ferryboat was pattly to blame for the

collision, for starting out abreast of the A. and under circumstances which

... would oblige her to.stop her speed soon after leaving the slip, and would

', mislead the tug; (2) that the tug was to blame for not stopping on hear-

: ::tllg tile starting whistle of the S, B., and for undertﬁking to pass her too
*closely.

In Admlralty Go]hsmn.

- Carpenter & Park, for libelant.
Hyland & Zabmskle, for the Garrison.
Burrﬂl Zabmskle & Burmll for the South Brooldyn.

BROWN, District Judge. At about 7 o’clock a. m. of August 16,
1894, a few moments after the ferryboat South Brooklyn left her slip
between piers 2 and 3 East river, bound for South Brooklyn by way
of Buttermilk channel, she came in collision with two canalboats
which were in tow alongside of the steam tug Eddie Garrison, coming
down out of the East river. The bows of the libelant’s canalboat,
which was the outer boat on the port side, struck the ferryboat’s
port quarter about 25 feet from her stern, and suffered considerable
damage, to recover which the above libel was filed.

The tug had taken the two canalboats from the slip between
piers 6 and 7 East river upon her port side, had swung around so
as to be headed down river when about 400 feet, as her witnesses
say, off from the docks, and then proceeded slowly down river against
the flood tide. The pilot, when about off pier 4, saw the Brooklyn
coming out of her slip, about half way out, and at the same time
got a signal from her of one whistlee He had previously, when

‘off pier 5, heard from her a signal of one whistle before seeing ber,

which he understood to be a signal that she was about to come out.
of the slip in accordance with the rules governing the departure of
ferryboats. He answered the second signal with one whistle, and
claims that he immediately stopped and backed; that collision en-
sued because the Brooklyn herself, on going out of her slip, did not
continue at her regular speed, but stopped, and a little before col-
]ision, ported her wheel, so that with the drift in the tide, and the
swing of her stern under a port wheel on starting up a few seconds
before collision, the stern was swung against the canalboat 1n the
manner above stated. .

On the part of the ferryboat it appears that just prior to the de-
parture of the South Brooklyn, the ferryboat Atlantic, which has a
berth next to the South Brooklyn to the west, had started for her
destination at the South ferry, Brooklyn; that her usual course was
across the course of the South Brooklyn, towards Buttermilk chan-

1nel, and that the Atlantic diverged to port and across the course of

the Brooklyn somewhat soomer than she ordinarily would do, in
consequence of a lighter which was coming down further out in the
stream, which required the Atlantic to port somewhat in order to
go astern of her. The Atlantic did not check her speed, which was
equal to that of the South Brooklyn; but the South Brooklyn was
so close to the Atlantic that she was compelled to slacken, though
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according to her own testimony she did not stop her paddle wheels;
and her stop, or slackened speed, lasted probably not over 15 or 20
seconds, when she went on at full speed as before.

The pilot of the South Brooklyn testified that as he went out of his
slip he was completely astern of the Atlantic, and that there was
25 feet of clear water between his bow and the Atlantic’s stern. It
is manifest, however, that he is mistaken in this testimony, not
only from the direct testimony of the Atlantic’s pilot, and other
witnesses, that the South Brooklyn was lapping his port quarter as
he went out; but from the further consideration that the Atlantic,
if completely ahead of the South Brooklyn, when the latter left her
slip, must have already acquired a higher speed, and could not have.
embarrassed the South Brooklyn afterwards by her course. The col-
lision was about off pier 3, and the distance from shore I find to
have been about 300 feet. That it was not less is shown, I think,
not merely by. the tug’s witnesses, but also by the fact that the
Brinckerhoff, coming arcund the Battery from the North river into
the East river with a small sloop in tow on a hawser, passed under
the stern of the South Brooklyn as she came out of her slip, and
at the time of the collision had reached pier 5, East river. During
this interval, considering the clear water that must have been be-
tween the South Brooklyn and pier 3 at the time when the Brinck-
erhoff' passed astern of her, it seems to me impossible that the stern
of the South Brooklyn should have been less than about 300 feet
from shore at the time of collision, when the Brinckerhoff had reached
pier 5.

Upon the above facts I think both vessels must be held in fault.
It was not prudent, nor justifiable navigation for the South Brooklyn
to start out of her slip lapping the Atlantic, which was going ahead
of her and close alongside of her, when the ordinary course of the
Atlantic would require her to cross the bows of the South Brooklyn;
and particularly so, when the lighter visibly going down the river
would compel the Aflantic to turn to port sooner than usual, as
the South Brooklyn ought to have perceived. The ordinary course
of the Brooklyn was to pass under the stern of the Atlantic. Reason-
able prudence, and the spirit, if not the exact letter of the state
law, which forbids vessels to pass within 60 feet of each other, re-
quired her to wait until the Atlantic was sufficiently clear. More-
over, by going out prematurely, as she did, she presently had to stop
or slow, when directly in front of other vessels coming down river,
and could' not “keep her course and speed”; and that was directly
calculated to mislead other vessels, and to bring on collision by
thwarting their expectations; because they could not anticipate such
a stop. The Britannia, 1563 U. 8. 130, 141-143, 14 Sup. Ct. 795; The
Nutmeg State, 62 Fed. 847. It was this stop that was the immediate
cause of this collision. The tug would not naturally suppose that
the ferryboat would stop in the stream or materially check her
speed a few moments after starting when directly in front of the
tug; and the tug, no doubt, calculated on passing safely astern of
the South Brooklyn. The tug was not in such a position as to enable
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her pilot to perceive and appreciate the precise navigation necessary
for the South Brooklyn; so that I cannot hold the tug chargeable
with knowledge that the South Brooklyn would be obliged to stop
as she did; while the South Brooklyn, on the other hand, was in
position perfectly to understand that necessity before she started.

It is these two circumstances, the cloge proximity of the Atlantie,
and her own inability to continue her course, making it sufficiently
evident to the South Brooklyn that by her premature start she would
be obliged to stop in the path of other vessels just outside the
slip, and thus mislead them, which make this case wholly different
from that of The Breakwater, 39 Fed. 511, affirmed in 15 Sup. Ct.
99, where no such embarrassment or tendency to mislead existed.

I.must find the South Brooklyn, therefore, to blame; because her
imprudent navigation manifestly contributed to the coOllision. See
The Boston, Oleott, 407, 414, Fed. Cas. No. 1,672; Randolph v. The
United States, Newb. 497, 500, Fed. Cas. No. 11,562; The Electra,
1 Ben. 282, Fed. Cas. No. 4,337; The Nereus, 23 Fed. 448, 456; The
John 8. Darcy, 29 Fed. 644. x

2. The tug was navigating unlawfully too near the shore. She
claims that she did all she .could to avoid collision after the signals
of one whistle were exchanged, and that it was ineffectual only be-
cause the ferryboat stopped and then swung her stern to port. This
tug, as in the Intrepid, 48 Fed. 327, and The Brooklyn, 62 Fed. 759,
had the ferryboat on her starboard hand, and was bound to keep
out of the way.

I am not quite satisfied as to the tug’s immediate reversal after
the exchange of signals, since she would naturally stop in the water
very quickly when moving slowly against a strong tide. But aside
from that consideration, I must hold the tug in fault not only for
navigating too near the mouth of the ferry slips, as above stated,
but for not stopping her engines when off pier 5, at the time when
the ferryboat’s first starting signal was heard and understood. She
was then only 500 or 600 feet at most above the line of the ferry-
boat’s course, which would naturally swing towards her in the
strong flood. The tug was bound to allow a reasonable margin for
the contingencies of navigation,—a rule continually applied in the
interest of life and property. The Carroll, 8 Wall. 302; The Bene-
factor, 14 Blatchf. 254, Fed. Cas. No. 1,298; The Cyclops, 45 Fed.
124, and cases there cited; The Beta, 40 Fed. 899, and cases there
cited.

If instead of observing this obligation, close shaving is indulged
in, it must be at the risk of being held liable for contributory neg-
ligence, if accident ensues. The damages are, therefore, divided.
Decree for the libelant against both vessels, ;
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COENTRAL TRUST CO. OF NEW YORK v. CHARLOTTE, C. & A. R. CO,
et al. (BOUKNIGHT, Intervener).

(Circuit Court, D. South Carolina. December 31, 1894.)

3, CONBTITUTIONAL LAW—OBLIGATION OF CONTRACTS—JUDGMENT LIEN—SoUTH
CAROLINA STATUTE.

B. recovered a judgment, in South Carolina, for personal injuries,
against the C. R. Co., a corporation chartered by the states of North Caro-
lina, South Carolina, and Georgia, and owning a line of road running
through the three states. Long before the accident causing the injury, the
railroad company had mortgaged its road, to secure an issue of bonds,
and the mortgage had been duly recorded. It had also leased its road to
another company, which was operating it when the accident happened.
A statute of South Carolina, in force when the mortgage was made, pro-
vided that, when a cause of action against a railroad corporation for per-
sonal injuries should be prosecuted to judgment, the judgment should re-
late back to the date when the cause of action arose, and be a lien as of
that date, of equal force with the lien of employés for wages, and should
take precedence of any mortgage given to secure bonds. The mortgage
having been foreclosed, B. intervened, asking for payment of his judgment
in advance of the bonds. Held, that the statute referred to, having been in
force when the mortgage was made, and so having entered into and be-
come a part of the contract, was valid, and did not displace or impair the
lien of the mortgage.

R SBaME—L1ABILITY OF RAILROAD CORPORATION FOR ACTS OF LESSER.

Held, further, that the judgment recovered by B. was entitled to the pro-
tection of the statute, the South Carolina court having jurisdiction of the
subject-matter, though the accident occurred in Georgia, and the C. R.
Co. being responsible, under the law of both South Carolina and Georgia,
for all acts of its lessee unless specially released from such responsibility
by the legislature and no such release appearing in this case.

3. BaME—FEFFECT OF JUDGMENT.

Held, further, that the trustees of the mortgage had no right to be made

parties to B.’s suit for damages, and the judgment in such suit was con-
- clusive as against them, if the court had jurisdiction, and in the absence
of fraud or collusion.

This was a suit by the Central Trust Company of New York against
the Charlotte, Columbia & Augusta Railroad Company and others
for the foreclosure of a mortgage. After a sale of the road, Joseph
H. Bouknight intervened, asking payment of a judgment against the
railroad company.

Sheppard Bros., E. F. Verdery, and Fleming & Alexander, for pe-
titioner.
Henry Crawford, for defendants.

SIMONTON, Circuit Judge. This is an intervention by petition,
praying payment of a judgment obtained against the Charlotte, Col-
umbia & Augusta Railroad Company for personal injuries. The pe-
titioner asks that his judgment be declared a lien superior to that
of the first mortgage upon the property of the said company. As
this mortgage has been foreclosed under the order of this court, the
purchaser at the sale has come in, and resists the prayer of the pe-
tition. Secor v. Singleton, 41 Fed. 728. The cause has been heard
on the pleadings, the master’s report, with the testimony, and on
the exceptions duly filed thereto. The Charlotte, Columbia & Au-
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