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the track, etec. These are so presumably unlawful that the nonex-
istence of any circumstances that might make them possibly lawful
is not an essential averment of the indictment. If such circumstan-
ces exist, it will be within the power of the defendants to bring them
to the attention of the court on the trial.

Lastly, it is objected that the indictment is not restricted to a
single overt act. The gist of the offense is the alleged conspiracy of
June 29th to obstruct the mails. That offense is single and distinct.
It is not a conspiracy to obstruct the mails upon any given date, or
upon any particular road, or by any designated means, but simply
a conspiracy to obstruct the mails. Any overt act in effectuation of
such conspiracy can be shawn. The conspiracy alone is not a crime.
An overt act in pursuance is essential, but any overt act that is
born of the conspiracy is a sufficient supplement to the conspiracy,
and the government has the right to rely upon any or all of such.

For these reasons the motion to quash will be overruled as to all
the counts of the indictment, except the third. That count nowhere
charges that the overt act was done knowingly, willfully, or unlaw-
fully, and, from all that appears, it might have been the result of an
unintentional casualty. To that count the motion will be sustained.

EDISON ELECTRIC LIGHT CO. et al. v. BLOOMINGDALE et al.
(Circuit Court, 8. D. New York., November 10, 1894.)

1. FEDERAL CoUurRTS—CoMITY BETWEEN CIrRCUITS—FOLLOWING CIRCUIT COURTS
OF APPEALS.
It is the duty of a circuit court, notwithstanding the rule of comity, to
follow a decision of the circuit court of appeals for its own circuit, rather
than a contrary decision of a circuit court in a different circuit.

8. PATENTS—DURATION OF RIguT—ESTOPPEL.

The action of the patentee and assignee of the Fdison incandescent
carbon filament vacuum lamp patent (No. 223,898), in procuring a ‘“cor-
rection” of the patent, making it expire with foreign patent, which cor-
rection was beyond the jurisdiction of the patent office, did not operate to
estop them from claiming that the patent was in force for the full term
of its life, as originally fixed. HEdison Electric Light Co. v. United States
Electric Lighting Co., 3 C. C. A. 83, 52 Fed. 300, followed.

8. SAME — STIPULATION PERMITTING SALE OF INFRINGING ARTICLE — UsE BY
PURCHASERS.

In a suit for Infringement of the Edison incandescent electric light pat-
ent (No. 223,898), a stipulation was made providing for an injunction,
but containing a provision that the defendants should not be” charged
with contempt thereunder “for selling or otherwise distributing to the
trade” a certain lamp known as the “Buckeye.” Held that, as purchasers
from such defendants could not be charged with notice of restrictions
upon resale, Buckeye lamps sold by them were removed from the monop-
oly of the patent, and third persons using them could not be enjoined.

4, SAME—PRELIMINARY INJUNCTION.

And, further, the use of Buckeye lamps, not purchased from such deal-
ers, should not, in the first instance, be prevented by preliminary injunc-
tion, sinceé they eould be replaced by lamps of the same kind bought from
such dealers; and to require this would be to impose a hardship upon de-
fendant without any advantage to the complainant. :
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This was a bill by the Edison Electric Light Company and the Edi-
son Electric Illuminating Company of New York against Lyman G.
Bloomingdale and another for infringement of the Edison incan-
descent electric light patent.

Eaton & Lewis, for complainants.
Cravath & Houston, for defendants,

LACOMBE, Circuit Judge. This is an application for a prelim-
inary injunction to restrain infringement of patent 223,898, issued
to Thomas A. Edison, January 27, 1880, for the well-known incan-
descent carbon filament vacuum lamp, which has been repeatedly sus-
tained in this circuit. The defendants are using on their premises,
at the corner of Fifth-Ninth street and Third avenue, in this city,
incandescent lamps of three kinds, known, respectively, as the “Kho-
tinsky,” the “Novak,” and the “Buckeye.” The first two of these are
concededly infringements, and no opposition is made to the granting
of a preliminary injunction restraining their further use. As to them
complainants may take an order.

Defendants, however, insist upon their right to use the Buckeye
lamps, relying mainly upon a decision of Judge Ricks, rendered in
the circuit court for the Northern district of Ohio in January of this
year. 59 Fed. 691. That court refused to continue a preliminary
injunction on the suit of the Edison Electric Light Company and the
Edison General Electric Company against the manufacturers of the
Buckeye lamps; and it is insisted that comity requires this court,
in the Southern district of New York, to follow Judge Rick’s opinion,
and refuse an injunction to restrain their use here. This would, no
doubt, be so were the question one of infringement only, where the
court in Ohio had been the first to examine into and determine ques-
tions as to the structure of some particular lamp not heretofore
judicially examined into and determined in this circuit. But the
situation here presented is a peculiar one. That the lamps made by
the Buckeye Company are infringements of the Edison patent, as con-
strued by the courts, is not disputed here, nor does it seem to have
been disputed in Ohio. Judge Ricks himself held that the Buckeye -
structure infringed. He refused relief to the complainants in the
Ohio suit on the following grounds: After the patent to Edison had
been regularly issued, the patentee and his assignee petitioned the
commissioner of patents to “correct” the letters patent as to the
statement of the term for which they were to run. And, accordingly,
on December 8, 1883, the commissioner, in compliance with such
petition, issued a so-called “certificate,” stating that the said patent
“is hereby limited so as to expire at the same time with the patent
of the following named having the shortest time to run.,” Then fol-
lows an enumeration, including a British patent, which expired No-
vember 10, 1893. That the attempted “correction” by the commis-
sioner of patents was without jurisdiction, and wholly void, as held
in Edison Electric Light Co. v. United States Electric Lighting Co.,
3 0. C. A. 83, 52 Fed. 300, is not disputed. But the circuit court in
‘Ohio reached the conclusijon that the action of the patentee and as-
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signee .in petitioning for the correction, and accepting the same
when made, operated as a public and solemn limitation of the dura-
tion of their own patent, and as a record of their intention to abandon
it to the public from and after November 10, 1893, the expiration
of their British patent; and that, having thus limited its duration,
and made public their intention to abandon, and defendant having
in good faith acted on said public declaration, complainants are es-
topped from coming into court, and asserting that such conduct was
a mistake as to the law, and therefore not binding upon them. This
precise point, however, was argued before the circuit court of ap-
peals in the Second circuit in Edison Electric Light Co. v. United
States Electric Lighting Co., supra. The printed brief of counsel in
that case epitomizes their argument in the statement on page 18:
“The Edison Company, by its solemn statement to the commissioner of
patents, duly verified by Mr. Edison, is estopped from saying that the term

of the British patent has not become the measure of the duration of the
American patent.”

That court, however, upon full argument and careful consideration,
held that the point taken:was unsound, and sustained the decree of
injunction and accounting.

It is, of course, the duty of the several circunit courts in the second
circuit, comity to the contrary notwithstanding, to follow the de-
cisions of the court of appeals of that circuit rather than those of a
circuit court in some other circuit. Were there nothing in the way
of complainants’ application except the decision of the Ohio court
in a case where the parties are not identical, they would in this
circuit be entitled to relief against the user of a lamp which conced-
edly infringes; even though the Ohio court has refused a preliminary
injunction. against the maker.

It appears, however, that the Edison Electric Light Company and
the Edison General Electric Company, which last-named company
is the manufacturing licensee under this patent, heretofore brought
three suits in the Northern district of this state to restrain in-
fringement by certain dealers in electric supplies. In those suits
a stipulation was made between all the parties, providing for an in-
junction pendente lite, with the express understanding and agree-
ment “that the complainants shall not charge the defendants, or
either of them, or assert that the defendants, or either of them, shall
be in contempt of court under said preliminary injunction order, for
selling or otherwise distributing lamps known to the trade as the
‘Buckeye lamps’” Buckeye lamps, therefore, sold by those defend-
ants in Buffalo, although infringements, are, with the authorization
of the manufacturing licensee and of the owner of the patent, re-
moved from the monopoly of the patent. It was held by this court
in Electri¢ Light Co. v. Goelet, 65 Fed. 613, that “the purchaser
of laraps once sold by the patentee, or the person whom he authorizes
to.make and sell them, cannot,under the decisions of the supreme court
(Adams-v. Burke, 17 Wall. 453, and Hobbie v. Jennison, 149 U. 8.
3855, 13 Sup. Ct. 879), be charged with knowledge of restrictions
upon resale.” . An injunction order .would not, therefore, operate
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to prevent the use of Buckeye lamps by the defendants. It might
compel them to remove those actually now in use, which appear to
have been purchased direct from the Buckeye Company; but they could
be at once replaced by lamps of the same kind bought from those
dealers in Buffalo, whom the owners of the patent have authorized
to sell. A preliminary injunction should not be granted where
the effect is solely to impose hardship and expense upon respondents,
without substantial benefit to the complainants. The complainants
are, however, entitled to insist that the only infringing lamps used
hereafter shall be those sold out of the monopoly, and this motion
will be denied only upon defendants stipulating to file sworn monthly
statenients' of all Buckeye lamps hereafter bought in the lifetime
of the patent and during the pendency of this suit (or until further
order), to replace those now in use or to increase their lighting plant,
gshowing from whom such lamps were purchased, so that complain-
ants may, if so advised, move to restrain the use of any of them
which bave not been sold out of the monopoly.

ELGIN WIND POWER & PUMP CO. v. NICHOLS et al.
(Circuit Court of Appeals, Seventh Circuit, January 11, 18935.)
No. 166.

1. PATENTS FOR INVENTIONS—ACTION FOR INFRINGEMENT—JURISDICTION.

The jurisdiction of a federal court, invoked by filing a bill for infringe-
ment of letters patent, is not defeated by a plea of license, which admits
the use and validity of the patent. White v. Rankin, 12 Sup. Ct. 768,
144 U. 8. 628, followed.

2. SAME—LICENSE—JUDICIAL SALE—PARTNERSHIP,

Where one of the assets of a firm is a license to use during the life of
the partnership a patent belonging to one of the copartners, the pur-
chaser of the firm assets at a judicial sale takes no right to use such pat-
ent, even though the tools and patterns used for making the patented ar-
ticles are included in the sale.

8. Equity PracTicE—PrLEA—-EqQUITY RULE 33.

Under equity rule 33, which provides that “if upon an issue the facts
stated in a plea are determined for the defendant they shall avail him as
far as in law and equity they ought to avail him,” the decision of the
cause does not depend wholly upon the truth of the allegations of the
plea, but the complainant may avoid it by proof of other faects.

Appeal from the Circuit Court of the United States for the North-
ern Division of the Northern District of Illinois.

Suit by William D. Nichols against the Elgin Wind-Power & Pump
Company for injunction and accounting. Complainant died pending
suit, and his administrators, Margaret A. Nichols and B. D. Nichols,
were substituted as parties complainant. Complainants obtained a
decree. Defendant appeals.

This suit was brought April 18, 1891, by William D. Nichols, a citizen of
Illinois, against the Elgin Wind Power & Pump Company, & corporation of
Illinois, for an accounting, and to enjoin infringement of letters patent for

improvements in wind mills issued to the complainant on the 13th day of
February, 1877, the 16th day of August, 1881, and the 9th day of October,



