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improper position was not the proximate cause of his injury. See,
also, Pease v. Railway Co., 61 Wis. 163, 167, 20 N. W. 908,

We have carefully examined the entire charge of the court, and
especially those parts of it to which exceptions were reserved, and, in
our opinion, it contains a full and fair statement of the law applicable
to the facts of the case. It is in harmony with the views herein ex-
pressed, and no good purpose would be subserved by setting out the
instructions in this opinion. Finding no available error in the rec-
ord, the judgment of the court below will be affirmed, at the cost
of the plaintiff in error.

HAGER v. McDONALD et al.
(Circuit Court, W. D, Missouri, W. D. January 7, 1895.)
No. 1,782.

1. JoINT DEBTORS—RELEASE OF PART—KANSAS STATUTE.

Under paragraph 1102, Gen. St. Kan. 1889, providing that “any person
Jointly * * * Jiable with others for the payment of any debt * * *
may be released * * * by the creditor and such release shall not dis-
charge the other debtors beyond the proper proportion of the debt for
which the person released was liable,” a release of one or more out of
several joint judgment debtors, by a compromise agreement, operates as
a proportional satisfaction of the judgment, which can thereafter only
be enforced against the remaining judgment debtors to the extent of
their fractional proportion of the judgment.

2. SAME.

And although the instrument of release refers also to another statute
under which it is made, which statute, separately considered, makes the
release operate as a satisfaction pro tanto of the joint judgment, yet this

~ release should not be so restricted, not only. because it also refers to the
other statute, first above named, but especially because of the fact that the
instrument declares on its face that it shall operate as a satisfaction “to
the extent of the proportionate share of such judgment.” :

This was an action by Walter J. Hager, as administrator of Rosa
Hager, against Rufus L. MeDonald and others, to recover the balance
due upon a judgment. Defendants pleaded a release, claimed to oper-
ate as a partial satisfaction of the judgment. Plaintiff demurs to
the answer.

In the year 1889 plaintiff’s intestate recovered judgment in the state district
court of Ellis county, Kan., against 16 defendants, sued as joint trespassers,
for the sum of $10,734.40 and costs. Afterwards, on the 7th day of February,
1891, said Rosa Hager entered into a compromise agreement with, and exe-
cuted to, 14 of said judgment defendants, a written release from said judg-
ment, in consideration of the sum of $4,175 then paid to her by the said 14
defendants; which said written release was duly acknowledged by said Rosa
Hager, and filed with the clerk of said court. Said release recites, inter alia,
that said defendants, being desirous of compromising their part and portion
of said judgment, and “paying unto said Rosa Hager their proportionate
share of said judgment and costs thereon, and being released therefrom, now,
therefore, in pursuance of chapter 75, Gen. St. Kan. 1889, entitled, ‘An act to
authorize compromises by partners and joint debtors,’ and of paragraph 1102,
Gen. St. Kan. 1889,” the plaintiff released and discharged said 14 defendants
from liability to her on said judgment, without prejudice to her right to pro-
ceed against the other attaching creditors of said Hager Bros., and other per-
sons jointly liable with them. The written instrument further provided that
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it was not intended to be a satisfaction of said judgment, nor to discharge
any parties who might be liable under said judgment, and for the conversion
of the property, from the effect thereof, except the parties to the compromise.
The release then concludes with this provision:

“And it is further understood that the amount hereinbefore acknowledged
as received by me is not received by me in satisfaction of said judgment, ex-
cept to the extent of the proportionate share of said judgment, for which last-
named parties are liable.”

The act referred to as chapter 75 was enacted in 1866, and makes detailed
provisions for composition or compromise by any partner for copartnership
debt, to operate as an effectual discharge from any further liability to the
partnership creditor, without, however, impairing the right of such creditor
to proceed against any other individual member of the firm. The act provides
that such release shall be evidenced by a note or memorandum in writing,
and making the same evidence by such debtor or debtors; and, where such
joint liability shall be evidenced by the record of any court, such releasg,
duly acknowledged, may be filed with the clerk of such court, who shall
thereupon discharge said judgment of record, so far as the compromising
debtor or debtors are concerned. By section 4 of said act, paragraph 4001 of
the General Statutes, it is provided that such compromise ‘“shall in nowise
affect the right of the other copartners to call on the individual making such
compromise for his ratable portion of such copartnership debts the same as
if this law had not been passed.” Section 5 of the original act, now para-
graph 4002, extends the provisions aforesaid to the case of joint debtors.
The provision of paragraph 1102, referred to in the instrument of release, is
quoted in the opinion of the court. Since the transaction above stated, said
Rosa Hager died intestate in the state of Colorado, and the plaintiff prose-
cutes this action as administrator. The present action is against a number of
other persons than those named in the judgment aforesaid, and seeks to re-
cover against them, as aiders and abettors of the trespass in question, the
whole amount of said judgment, after crediting the same with the sum of
$4,175 received under said composition and release. These defendants make
answer, denying their joint liability in the first count, and by the second
count, after pleading the release aforesaid, allege and claim that the same
operated as a complete acquittance and discharge of these defendants from
any liability. And by the third count it is claimed that said release operated
as a satisfaction of said judgment pro rata as to 14 of the 16 judgment de-
fendants, consequently leaving but two-sixteenths, or one-eighth, of said
judgment unsatisfied. And as the one-eighth part thereof would be for a sum
not exceeding $1,300 or $1,400 in controversy, this court would have no juris-
diction of the subject-matter. To this answer the plaintiff demurs generally
as to the second and third counts, on the ground that the facts stated do not
constitute any defense.

E. H. Stiles and A. J. Bryant, for plaintiff,

Karnes, Holmes & Kranthoff and Dowe, Johnson & Rusk for de-
fendants.

PHILIPS, District Judge (after stating the facts). As to the
issue presented under the second count of the answer, it is not in-
sisted by defendants’ counsel that said release operated as a satisfac-
tion of the judgment. The single and decisive question presented
by the demurrer to the third eount of the answer is whether the com-
position release operated as a satisfaction of the judgment pro tanto
or pro rata. There having been 16 defendants against whom judg-
ment went, and a compromise thereof by 14 of the defendants, if
this operated as a pro rata payment, it left only one-eighth part
thereof unsatisfied; and, as this fractional part is admitted to be
less than the sum necessary to give this court jurisdiction, it would
result that the plaintiff’s action be dismissed. The party injured by
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an act of trespass committed by several persons has a right to pro-
ceed against the tort feasors jointly or severally, and he may recover
judgments against them all, or any part of them, jointly and severally;
but he can have but one satisfaction of «ither judgment. This is
the recognized rule in the state of Kansas. Westbrook v. Mize, 35
Kan. 299-302, 10 Pac. 881. It would logically follow that a satisfac-
tion pro rata of the judgment would operate to discharge all the
other cotrespassers to the extent of the proportion released. It may
be conceded to plaintiff that under the provisions of chapter 75, Gen.
St. Kan,, enacted in 1866, the release operated only as a discharge
of the other cotrespassers pro tanto. This is clearly enough ex-
pressed in said paragraph 4001 of the act. It is insisted, however, in
reply to this, that under paragraph 1102, referred to in the composi-
tion release, the compromise operates as a satisfaction pro rata -of
the judgment. This section was first enacted in 1868, and occurs
in the General Statutes of 1889, under chapter 21, entitled “An act
relating to contracts and promises,” and is as follows:

“Any person jointly or severally liable with others for the payment of any
debt or demand may be released from such liability by the creditor and such

release shall not discharge the other debtors or obligors beyond the proper
proportion of the debt or demand for which the person released was liable.”

If this latter statute is applicable to this case, it is difficult to es-
cape the conclusion that only one-eighth of said judgment remains
unsatisfied; for it, in effect, declares that such release shall discharge
the other debtors to the extent, but not “beyond, the proper propor-
tion of the debt or demand for which the person released was liable.”
The term “proportion” is synonymous with “pro rata.” Black, Law
Dict. tit. “Pro rata,” p. 944. Plaintiff’s counsel interposes, as a first
objection to this latter statute, that the subject-matter of said para-
graph 1102 is not sufficiently expressed in the title of the act, which
is, “An act regulating contracts and promises” And the court is
asked to hold that the term “contracts and promises” is not compre-
hensive enough to include judgment debts. In the accepted text
books, contracts are divided into three classes: (1) Contracts of rec-
ord, such as judgments, recognizances, and statutes staple; (2) spe-
cialties which are under seal, such as deeds and bonds; (3) simple
contracts, or contracts by parol. Judge Brewer, in Meixell v. Kirk-
patrick, 29 Kan. 679, expressly held that after judgment against co-
trespassers they became “debtors of the plaintiff,—judgment debtors.”
It is quite inconceivable, upon the idea of equivalents, in character
. and right, why the legislature should have had in contemplation any
distinction in favor of the two classes of contracts—by specialty and
by parol—over the one first in order by record, a judgment, in extend-
ing the privilege of compromise. Joint debtors by the act of 1866
were put upon the same plane of right with partners, whose ob-
ligations unquestionably spring from and are included within con-
tracts. Paragraph 1102 in the latter act being evidently in the
spirit of a measure of relief to obligors, it is the duty of courts to so
apply it as to effectuate the legislative intent. As the act of 1866
already extended to joint debtors, and as the obligation of a debtor
springs from contract and promise, it is not reasonable to say that the
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purpose of paragraph 1102 was merely to extend the right of com--
promise to a class of debtors not already provided for. )

The second contention of plaintiff’s counsel in this connection is
that the supreme court of Kansas has construed this statute to mean
that the sum paid by one tort feasor under a judgment in trespass
operates in favor of the others only as a satisfaction pro tanto. The
case of Meixell v. Kirkpatrick, 29 Kan, 685, is relied on to support
this contention. In that case there were separate actions and sep-
arate judgments in favor of the plaintiff against two trespassers. It
is quite obvious, from the character of the questions raised, that the
mind of the learned judge who wrote the opinion was chiefly occu-
pied with the consideration of the fact that the lower court entirely
ignored the effect of the compromise made by the defendant under
the first judgment, and his thought was directed rather to the
proposition that the fact of the settlement made with the other
debtor should have been taken into computation in assessing the
damages against the remaining trespasser than as to the extent of
such satisfaction. It is furthermore apparent that the attention of
the learned judge was directed alone to the provisions of chapter 75,
or the act of 1866; and it was as to the effect of the release under
that chapter that it was said it operated “as satisfaction pro tante
of the claim against the other.” There does not appear to have
been any adjudication. by the supreme court of the state as to the
effect of said paragraph 1102 in its relation tothis case. It is ap-
parent, however, that in the opinion of the learned counsel, resident
in that state, who formulated for the respective parties the com-
promise agreement, paragraph 1102 applied to and affected the oper-
ation of the instrument; for it expressly declares that “in pursuance
of chapter 75, Gen. St. Kan. 1889, * * * and of paragraph 1102,
Gen. St. Kan. 1889,” the said compromise was made and the release
executed. And as if to give emphasis to the fact that said para-
graph 1102 applied with force and as if expressive of the parties’ un-
derstanding as to the extent of the satisfaction of the judgment
thereby accomplished, the concluding paragraph of the release de-
clares that:

“It is further understood that the amount hereinbefore acknowledged as
received by me is not received by me in satisfaction of said judgment except
to the extent of the proportionate share of said judgment for which last-
named parties are liable.”

It would be a strained perversion of the language employved in so
carefully framed an instrument, by competent practitioners in law, to
hold that “the proportionate share of said judgment” was inadvert-
ently employed, or that they should not be held to have employed
it in the sense of its legal acceptation, and with direct reference to
said paragraph 1102 named in the agreement, which declares that
the release shall operate to discharge “the proper proportion of the
debt,” which was fourteen-sixteenths of the judgment. It does seem
to me that both reason and justice demand that the plaintiff should
be held to the operation of said paragraph 1102, and the explicit
language of the instrument of release. By incorporating in effect
the provisions of said paragraph 1102 into the composition release,:
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and by the express language of the closing paragraph thereof, the
Plaintiff agreed and declared that, in consideration of the receipt
from the 14 defendants of $4,175, the judgment should be satisfied
“to the extent of the proportionate share” for which said debtors
were liable. So that, as between the parties to the compromise, the
plaintiff received $4,175, not only upon the promise not further to
vex the 14 defendants, but on the assurance, in effect, that.it should
be a pro rata—“proportionate”—satisfaction of the judgment, so that
they could not be called upon for further contribution by the other
cotrespassers in the event of a recovery against them. The reference
to chapter 75 made in the instrument of release was necessary be-
cause of the fact that it made the detailed provisions respecting the
formula to be gone through as to the execution of the instrument,
its acknowledgment, and where it should be filed, and directed the
duty of the clerk in entering the formal discharge of record. I am
of opinion that the plaintiff should be held in this action to the let-
ter of the law. It therefore results that the demurrer to the third
count of the answer is overruled, and the action will be dismissed
for want of jurisdiction over the subjectmattter, unless plaintiff
makes issue on the facts pleaded in the answer,

e

UNITED STATES v. MORTON, Clerk of Court.
(Circuit Court of Appeals, Seventh Circuit. January 11, 1895.)

No. 182.

CLerE OF COURT—COMPENSATION.

Act March 3, 1891, creating the circuit courts of appeals, provides (sec-
tion 2) that the salary of the clerk of the court shall be $3,000, and (sec-
tion 9) “that the marshals, criers, clerks, bailiffs and messengers shall be
allowed the same compensation for their respective services as are allowed
for similar services in the existing circuit courts”; while Rev. St. § 823,
provides that a clerk of the circuit court may retain out of the fees of
his office, over and above office expenses, a sum not exceeding $3,500.
Held, that a clerk of a circuit court of appeals, the fees of whose office for
f year and a half amounted, over office expenses, to the sum of $371 only,
was entitled to retain that amount for his own use, in addition to his
salary.

Appeal from the District Court of the United States for the Distriet
of Indiana.

Suit by Oliver T. Morton, clerk of the United States court of ap-
peals for the Seventh district, against the United States, for fees and
compensation. Plaintiff obtained judgment. Defendant appeals.

This was a suit by the appellee, Morton, against the United States, brought
under the act of March 3, 1887 (24 Stat. 500), conferring upon the district
courts jurisdiction of such cases. The district court, as required by the
statute, made & special finding of the facts, and stated its conclusion of law
substantially as follows: (1) On the 16th day of June, 1891, the petitioner,
Qliver T. Morton, was duly appointed clerk of the United States circuit court
of appeals for the Seventh circuit, and on the same day accepted, and has
evér since held, the office, (2) From the beginning of his term of office, as
aforesaid, down to January 1, 1893, he received, by way of cosis and fees"
as such clerk, over and above necessary clerk hire and incidental office ex-’
penses, which were paid out of the costs and fees earned and received dur-



