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The result is that it is a complete defense to an action against a
county in Nebraska for neglect in the discharge of its public duty
to maintain reasonably safe highways and bridges, that such action
was not brought within the 30 days after the occurring of the injury
prescribed by the proviso to the act of 1889, and the judgment below
must be affirmed. It is so ordered.

TERRE HAUTE & L. R, CO. v. MANSBERGER.
(Circuit Court of Appeals, Seventh Circuit. January 14, 1895.)
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1. REVIEW ON APPEAL—NEGLIGENCE~—OBJECTION NOT RAISED BELOW.
Where, in an action for personal injury, the trial court is not asked to
instruet the jury to find for the defendant, the question of negligence,
beirig thus submitted to the jury as one of fact, i not reviewable on ap-
pea

2. MASTER AND SERVANT—FELLOW SERVANTS—CAR INSPECTOR AND BRAKEMAN.
A -car inspector is not the fellow servant of a brakeman. Railroad Co.
v. Myers, 63 Fed. 793, followed.

8. SAMB—CONTRIBUTORY NEGLIGENCE.

Where a brakeman is injured by the breaking of a defective coupling
pin, the fact that he was at the time on top of the car, instead of on the
ground beside the car, as the rules of the railroad company required, does
not constitute contributory negligence, since his improper position was
not the.proximate cause of the injury. Phillips v. Railway Co., 25 N. W.
b44, 64 Wis. 475, followed.
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BAXKER, District Judge. It is contended that the court erred in
submitting to the jury the question whether the plaintiff in error was
chargeable with negligence in using the defective coupling pin, the
breaking of which permitted the cars to separate, and thus caused
the defendant in error, in attempting to pass from one car to another,
to fall between them, and sustain the injuries of which he complains,
The plaintiff in error did not ask the court to give to the jury a
binding instruction to return a verdict in its favor, for the reason
that there was not sufficient evidence to authorize them to find and
return a verdict for the defendant in error. The case was submitted
to the jury on the evidence produced, without any objection specif-
ically asking the court to rule as matter of law that there was
such failure of proof as would preclude a verdict for the plaintiff
below, The question of the negligence of the plaintiff in error in
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using the defective coupling pin having been submitted to the jury
as a question of fact, without objection, their finding on that ques-
tion is conclusive on this court. Elevator Co. v. Lippert, 63 Fed. 942.
We have no authority to review any questions except rulings of the
trial court involving matters of law, properly saved by exception and
assigned for error. And if the question of the sufficiency of the evi-
dence to prove actionable negligence in the use of the defective coup-
ling pin were open to review here, we could not examine it, because
the bill of exceptions does not profess to embody all the evidence
given on the trial of the cause. Railroad Co. v. Myers, 63 Fed. 793.

‘We have carefully read the evidence in the record, and are satisfied
that it was sufficient to carry the question of negligence to the jury.
The defendant in error was a brakeman on an east-bound through
freight train of the plaintiff in error, which had been made up in its
yards at East St. Louis, in the state of Illinois. Near Pine Bluff
City, in that state, the train parted. The forward part of the train,
consisting of the engine and tender and 13 freight cars, became sep-
arated from its rear part, consisting of a caboose and 7 freight cars.
The crew with the forward part of the train consisted of the en-
gineer, fireman, and one brakeman, the defendant in error. Ile
was on the top of the cars, while the engineer was backing the for-
ward part of the train down a steep grade, to couple onto the de-
tached portion. The defective coupling pin in question was in use
ag a part of a foreign car which had been delivered to the plaintift
in error for transportation over its line, and had been put into the
train at East St. Louis. This coupling pin was broken while the
forward part of the train was moving back, and the thirteenth car,
on which the defendant in error was riding, became separated from
the twelfth car, and in attempting to pass from one to the other he
fell between them, and was seriously injured. The night was dark,
and it had been snowing somewhat. His purpose in attempting to
pass from the thirteenth car to the twelfth was to enable him to
reach and set the brake on the eleventh car, with a view to control
the movement of the forward section of the train. The evidence
shows that the coupling pin had a break in it extending from one-
fourth to one-third of the way through it; that the break was rusty,
and looked as though the pin had been cut into with a knife, and had
then been exposed to the weather. The only witness who spoke on
the subject said he could not say whether or not the fracture could
have been seen before the pin was broken.

It is insisted that the jury was not warranted, on this state of the
proof, in finding negligence in the use of a defective pin. It is claimed
that the plaintiff in error had a car inspector at East St. Louis, and
that, while there is no evidence to prove that he actually inspected
the car having the defective coupling pin, the presumption, in the
absence of proof, is that he performed his duty, and inspected the
car, and discovered no defect. And it is further claimed that, if
the inspector neglected to inspect the car, or if he made an insuffi-
cient inspection, the defendant in error can have no recovery for
such negligence, because the car inspector is to be deemed the fellow
servant of the injured brakeman. We have held in the recent case
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-of  Railroad Co, v. Myers, 63 Fed. 793, that it is the duty of a rail-
lroad company receiving foreign cars for transportation over its line
to 1nspect them, to see if they are in a reasonably safe condition of
repair; that, if they are found to be out of repair, the company must
refuse to receive them, or, having received them, it must put them
ina reasonably safe condltlon of repair; that the inspection required
to be made is not merely a formal one, but it must be made with such
-care as the exigency of traffic will permit, having regard to the haz-
ard of the service; and that the failure to make such inspeection, or,
if such inspection is made, the failure to give notice of defects to
those who may be required to work upon or about such defective
cars, would be evidence of actionable negligence. And we there fur-
ther held that the car inspector was not the fellow servant of the
brakeman, but that he represented the master, who was responsible
for his negligence. The neglect of the car inspector, therefore, to
make any inspection, or his neglect to make it with reasonable care,
having regard to the hazard of the service, is the negligence of the
company. If we should agree with counsel for the plaintiff in error
that, in' the absence of proof, the presumption is that the car in-
gpector at East St. Louis inspected the foreign car having the de-
fective pin, it would not aid their contention, because the jury had
a right, from the facts before them, to reach the conclusion that, if
an inspection was made, it was not made with such care and pru-
dence as would relieve the plaintiff in error from the charge of neg-
ligence. 'We could not, therefore, say, if we were anthorized to re-
view the finding of the jury,~and we are not,—that their verdict is
unsupported by the evidence.

It is further contended that a rule of the plaintiff in error made it
the duty of the defendant in error to have been on the ground, walk-
ing, at the rear of the forward section of the train, acting as a flag-
man; and that, if he had been on the ground, he would not have been
injured. This part of the train was backing down a heavy grade,
so that, in the judgment of the brakeman, it became necessary to set
some of the brakes, to control the movement of the cars. It was
his intention, when he had set enough brakes to accomplish this pur-
pose, to get down, and act as a flagman. The engineer moved the
cars so rapidly that the brakeman did not deem it safe to attempt
to get down. It is said that the negligence of the engineer in run-
ning too rapidly upon a down grade contributed to the accident, and
that, as the engineer and brakeman were fellow servants, there can
be no recovery. If it were conceded that the accident and conse-
quent injury arose from the concurring negligence of the car in-
spector and engineer, it would not relieve the plaintiff in error from
responsibility. It would still be liable for the consequences of the
.negligence of its car inspector, even though the negligence of the en-
gineer may have contributed to produce the injury. It is held in
Cayzer v. Taylor, 10 Gray, 274, that the master is liable to his serv-
ant for injuries resulting from his defective machinery, although the
negligence of a fellow servant contributed to the accident. The
same doctrine is affirmed in Boyce v. Fitzpatrick, 80 Ind. 526. In-
deed, upon principle, it must be held that a master cannot eseape
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responsibility for injuries resulting from his negligence because the
pegligence of a fellow servant may have contributed to produce it.
Here the car inspector stands for the master, and his negligence was
the master’s negligence. The proximate cause of the accident and
injury was the breaking of the defective coupling pin; and the neg-
1§gence of the engineer, if his running too rapidly can be called neg-
ligence, was at most too remote and contingent to have any in-
fluence on the case. The following is the rule referred to above:
“Should any portion be uncoupled while running, the brakeman must stop
the rear section as quick as possible, the engineman being careful to keep
the forward section out of the way. The engineman and fireman must look
back frequently to see that all is right; and, in case the train is broken apart,
great care must be taken to keep the forward part out of the way of the de-
tached part, and every precaution used to prevent a-collision. The engine-
man must in all cases go back, under the protection of the flagman, after the
detached portion. He must be absolutely sure it has stopped. Trains going

up behind will wait indefinitely unless otherwise ordered by the train dis-
patcher.” .

It is insisted that this rule made it the duty of the defendant in
error to be upon the ground, acting as a flagman, to insure the slow
and careful backing of the forward section of the train, and that his
disregard of this duty in going on top of the cars to set the brakes
was the proximate cause of his injury. To this it is answered that
the object of the rule was to keep the forward section of the train
from colliding with the detached portion, and that to accomplish
this purpose it was necessary to set the brakes. This rule did not,
in terms, require the brakeman to act as a flagman, and be upon the
ground. It must receive a reasonable construction in view of the
exigencies of the situation. We do not think the court would have
been justified in directing the jury to find for the plaintiff in error,
even if they believed the defendant in error was on the top of the
cars, setiing the brakes, in violation of the rule. The rule does not
require us to hold that the company was absolved from its duty of
exercising reasonable care for the safety of the injured brakeman be-
cause he was engaged in setting brakes on the moving cars. He was
still in his master’s service, performing a duty important to the
safety of the train.

But if we felt constrained to hold that the defendant in error was
setting the brakes in violation of the rule, still we could not disturb
the verdict. The proximate cause of the injury was the breaking
of the defective coupling pin, and the consequent parting of the cars.
The negligence of the injured brakeman, in being in an improper
place, if it can be called negligence, was a mere condition of the in-
jury. The breaking of the defective pin was the proximate cause of
the injury. His being on the cars was not the immediate cause of
it in a juridical sense. It may have been the remote cause, some-
times called “remote negligence,” but it is too remote and contingent
to be influential on the right of the defendant in error to recover. In
the case of Phillips v. Railway Co., 64 Wis. 475, 25 N. W. 544, this
exact question was considered, and it was there said, if the brakeman
had been at his post on top of the cars, as required by a rule of the
company, he might not have been injured; yet it was held that his
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improper position was not the proximate cause of his injury. See,
also, Pease v. Railway Co., 61 Wis. 163, 167, 20 N. W. 908,

We have carefully examined the entire charge of the court, and
especially those parts of it to which exceptions were reserved, and, in
our opinion, it contains a full and fair statement of the law applicable
to the facts of the case. It is in harmony with the views herein ex-
pressed, and no good purpose would be subserved by setting out the
instructions in this opinion. Finding no available error in the rec-
ord, the judgment of the court below will be affirmed, at the cost
of the plaintiff in error.

HAGER v. McDONALD et al.
(Circuit Court, W. D, Missouri, W. D. January 7, 1895.)
No. 1,782.

1. JoINT DEBTORS—RELEASE OF PART—KANSAS STATUTE.

Under paragraph 1102, Gen. St. Kan. 1889, providing that “any person
Jointly * * * Jiable with others for the payment of any debt * * *
may be released * * * by the creditor and such release shall not dis-
charge the other debtors beyond the proper proportion of the debt for
which the person released was liable,” a release of one or more out of
several joint judgment debtors, by a compromise agreement, operates as
a proportional satisfaction of the judgment, which can thereafter only
be enforced against the remaining judgment debtors to the extent of
their fractional proportion of the judgment.

2. SAME.

And although the instrument of release refers also to another statute
under which it is made, which statute, separately considered, makes the
release operate as a satisfaction pro tanto of the joint judgment, yet this

~ release should not be so restricted, not only. because it also refers to the
other statute, first above named, but especially because of the fact that the
instrument declares on its face that it shall operate as a satisfaction “to
the extent of the proportionate share of such judgment.” :

This was an action by Walter J. Hager, as administrator of Rosa
Hager, against Rufus L. MeDonald and others, to recover the balance
due upon a judgment. Defendants pleaded a release, claimed to oper-
ate as a partial satisfaction of the judgment. Plaintiff demurs to
the answer.

In the year 1889 plaintiff’s intestate recovered judgment in the state district
court of Ellis county, Kan., against 16 defendants, sued as joint trespassers,
for the sum of $10,734.40 and costs. Afterwards, on the 7th day of February,
1891, said Rosa Hager entered into a compromise agreement with, and exe-
cuted to, 14 of said judgment defendants, a written release from said judg-
ment, in consideration of the sum of $4,175 then paid to her by the said 14
defendants; which said written release was duly acknowledged by said Rosa
Hager, and filed with the clerk of said court. Said release recites, inter alia,
that said defendants, being desirous of compromising their part and portion
of said judgment, and “paying unto said Rosa Hager their proportionate
share of said judgment and costs thereon, and being released therefrom, now,
therefore, in pursuance of chapter 75, Gen. St. Kan. 1889, entitled, ‘An act to
authorize compromises by partners and joint debtors,’ and of paragraph 1102,
Gen. St. Kan. 1889,” the plaintiff released and discharged said 14 defendants
from liability to her on said judgment, without prejudice to her right to pro-
ceed against the other attaching creditors of said Hager Bros., and other per-
sons jointly liable with them. The written instrument further provided that



