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It would be harsh, unreasonable, and questionable legislation that

would deny to the common carrier the protection of a provident,

reliable contract, like the one in question. It was essential to a

reliable and permanent arrangement that the transfer company

should establish and maintain sufficient warehouse buildings for the

reception and storage of freights collected from the city of St. Louis,

and that the company with which it contracted should have ample

facilities and equipments to successfully carry out such connecting

arrangement. All this, the evidence shows, was represented in the

business character, standing, and capital of the transfer company,

which, without disparaging the business character of the younger

company, it is not teo much to say, the defendant would not find in

the plaintiff company to the extent presented in the transfer com-

pany. So long as the public enjoys:the advantages of the compe-

tition between the defendant company and other railroad compa-

nies, in securing through rates for freights to competitive points, it -
is of no concern to the public that the plaintiff drayage company can-

not share equally in the business of the defendant company. - Espe-

cially so when the plaintiff makes no showing of any benefit to the

shipper by admitting it to equal facilities with the transfer com-

pany. It certainly was pot in the mind of congress, in enacting
the interstate commerce law, to interfere with such contract as this
defendant company entered into in 1881. And, as the defendant
has kept and performed. its contract to the letter, the court ought
not to interfere, when such contract neither ¢ontravenes any stat-
ute law, nor is contrary to sound public policy. The result.cannot
be different whether the contract between the transfer company
and the defendant be regarded as a connecting line between two
independent carriers engaged in interstate commerce, or whether
it be regarded as a selection by the railroad company of the transfer
company as an agency for the delivery of the defendant’s freight
between East St. Louis and the city of St. Louis. The law is that
the plaintiff cannot recover. Judgment ac¢cordingly.

BOOTH v. DENIKR.
(Clreutt Court, W. D. Texas, San Antonio Division. November 29, 1894.)‘

1. GARNISHMENT—AFFIDAVIT.
Under 1 Sayles’ Tex. Civ. St. art. 183, cl. 3, authorizing garnishment
wherea judgment creditor makes affidavit that defendant has not property
In his possession within the state, subject to execution, sufficient to satisfy
the judgment, an affidavit that he has not sufficient property within a
certain district of the state is insufficient. ‘

8. BAME—AMENDMERT—STATE AND FEDERAL PRACTICE.

Though, under the decisions of the Texas state courts, an affidavit for
garnishment is not amendable, Rev. 8t. § 914, providing that the practice,
pleadings, and forms and modes of proceeding in the circuit and district
courts shall conform as near as may be to those existing in the courts of
the state within which the circuit or district courts are held, does not
require a federal court o foliow such decisions,. it being permitted to -



44 FEDERAL REPORTER, vol. 85.

make the amendment by. section 948, authorizing it to allow an amendment
of any process where the defect has not prejudiced and the amendment
will not injure the party against whom the process issues, and by section
954, authorizing it at any time to permit either party to amend any defect
in the process or pleadings on such conditions as it shall, in its discretion,
prescribe.

Garnishment proceedings by C. D. Booth against Ed. Denike. For
a defect in the affidavit for garnishment, J. L. S. Hunt, one of the
original defendants, moves to quash the affidavit. Plaintiff moves
to amend it. '

H. P. Drought and Redford Sharpe, for plaintiff.
Thos. H. Franklin and C. L. Bass, for defendant Hunt.

MAXREY, District Judge. In a suit instituted in this court by
C. D. Booth as plaintiff against the firm of Hunt & Booth, com-
posed of J. L. 8. Hunt and W. H. Booth, as defendants, judgment
was rendered in favor of the plaintiff, May 19, A. D. 1894, against
the defendants, Hunt & Booth, for the sum of $5,474.08, with interest
thereon. On the 26th of June following, the plaintiff, by his at-
torney, filed a sworn application for a writ of garnishment to be
served upon the said Ed Denike. The affidavit, after reciting the
existence of the indebtedness as evidenced by the judgment, pro-
ceeds as follows:

“That the said J. L. S. Hunt and W. H. Booth, as the firm of Hunt &
Booth and individually, have not, within the knowledge of affiant, prop-

erty within the Western distriect of Texas subject to execution, sufficient
to satisfy said judgment.”

The parties having duly appeared, the attorney of J. L. S. Hunt,
one of the defendants in the original suit, moved the court to quash
the affidavit for garnishment on the ground of its failure to state
that the defendants in the original suit, Hunt & Booth. have not,
within the knowledge of the affiant, property in their possession in
the state of Texas, subject to execution, sufficient to satisfy the
judgment rendered in favor of C. D. Booth.

Under the laws of Texas, writs of garnishment are authorized to
be issued in the following cases:

B) “Where the plaintiff has a judgment and makes affidavit that the
defendant has not, within his knowledge, property in his possession within
this state, subject to execution, sufficient to satisfy such judgment.” 1
Sayley’ Tex. Civ. St. art. 183, cl. 3.

It is not necessary to consider other provisions of the statute in
connection with this motion. Garnishment proceedings are strictly
construed by the courts of this state, and for material defects ap-
pearing in the affidavit the proceeding will be set aside. Touching
the rule of construction applied by the supreme court of Texas to
proceedings of this character, it is said by Mr. Justice Bell, in Willis
v. Lyman, 22 Tex. 270:

“There can be no good reason why the same strictness should not be re-
quired in respect to garnishments as in other cases of attachment, for gar-
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nishments are but a specles of attachment. The writ of garnishment brings
into court strangers to the judgment or to the original suit, as the case
may be, and subjects them to much inconvenience and hazard. It often
happens—or, to say the least, it sometimes happens—that garnishees are
obliged to pay twice, becatse the court is not informed of all the facts in
the particular case. For these reasons, proceedings against garnishees
ought not to be sustained unless there is strict conformity with the require-
ments of the law.”

In the case of Scurlock v. Railway Co., 77 Tex. 481, 14 8. W. 148,
the rule is stated in the following language:
“It has always been held that the statute authorizing the writ of garnish-

ment must be strictly construed, and that a party attempting to avail him-
self of the remedy must strictly follow the law.”

See, also, Jemison v. Scarborough, 56 Tex. 361.

The same rigid rule of construction is uniformly applied by the
courts of this state to proceedings by attachment. Sydnor v. Cham-
bers, Dall. Dig. 601; Sydnor v. Totham, 6 Tex. 189; Culbertson v.
Cabeen, 29 Tex. 247. Tested by the rule of construction adopted by
the supreme court of this state, the affidavit for garnishment made
in behalf of the plaintiff, Booth, would seem to be defective. The
affiant merely states that the defendants, Hunt & Booth, have not
property within the Western district of Texas, subject to execution,
sufficient to satisfy the judgment. It fails to state altogether that
said defendants have not property within the state of Texas sufficient
to satisfy the judgment. The writ can only properly issue, as has
already been shown, upon filing the statutory affidavit; that is, an
affidavit in strict compliance with the statute. In this case the
affidavit fails to conform to the requirements of law in a material
respect, and is therefore defective. The court is of the opinion that
the motion to quash should be sustained.

The plaintiff, C. D. Booth, thereupon moved the court for leave to
amend the affidavit so as to cure the defect indicated, and make the
affidavit conform to the statutory requirement. Objection is made
to this motion on the ground that under the laws of Texas, and the
practice of its courts, an affidavit for garnishment is not amendable.
That such is the accepted doctrine of the courts of this state clearly
appears by reference to adjudged cases. “By an unbroken line of
authorities from the days of the republic until the present time,”
says Mr.Justice Bonner, “an affidavit for attachment cannot be amend-
ed” Marx v. Abramson, 53 Tex. 265; Sydnor v. Chambers, supra.
In view of the decisions of the supreme court of this state, it is evi-
dent that a court of the state would be without authority to permit
an amendment to an affidavit in a proceeding of this character. But
it does not follow that in all cases the rule applied by the local courts
would be binding upon a federal court sitting within the state. This
question was carefully considered by Mr. Justice Matthews in the
case of Erstein v. Rothschild, which was tried in the state of Mich-
igan. In that case the learned justice said:

“It 19, then, the doctrine enforced by the courts of Michigan that a writ
of attachment is void unless supported by an affidavit conforming in all
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respects to. the strict requirements of the statute, from which: the conclusion
is deduced:that the affidavit itself, being the foundation of jurisdiction, cannot
be the subject of amendment. But this is not the doctrine of the courts of
the United. States in the case of Matthews v. Densmore, 109 U. 8. 216, 3 Sup.
Ct. 126, The supreme court of the United States reversed the supreme
court of the state of Michigan on this very point, and held that the jurisdiction
of the court over the property taken by virtue of the writ of attachment did
not at all depend upon the regularity or sufficiency of the affidavit; all ques-
tions of that character being questions merely of error in procedure And the
principlé was then considered to have been fully established in Cooper v.
Reynolds, 10 Wall. 308; and that such is the general rule, embracing the
power of amendment, appears also from Tilton v. Cofield, 93 U. 8. 163. In
that case a statute of the territory of Colorado permitted amendments in
attachment proceedings as was formerly done in Michigan, In addition the
court said: ‘Allowing amendments is incidental to the exercise of all judicial
power, and is indispensable to the ends of justice. Usually to permit or refuse
rests in the discretion of the eourt, and the result in either case is not assigna-
ble for error. * * * Where no local statute or rule of local law is involved,
the power to amend is the same in attachment suits as in others. Cases of
this kind, too numerous to be cited, may be found, in which amendments in
the most important particulars were permijtted to be made.” But it is argued
there is a rule of local law. administered by:the courts of Michigan whlch by
adoption by the statutes of the United States, becomes also the law of thlS
court. Section 914, (Rev. St.), Is as follows: ‘The practice, pleadings and
forms and modes of proceeding in civil causes, other than equity and admiral-
ty causes, in the circuit and distriet courts, shall conform as near as may be to
the practice, pleadings and forms and modes of proceeding existing at the
time in like causes in the courts of record of the state within which such
circuit or district courts are held, any rule of court to the contrary notwith-
standing.” “The purpose of this provision, as  was said in- Nudd v. Burrows,
91 U. 8. 426, 441, was to bring about uniformity in the law of procedure in
the federal and state courts of the same locality, having reference to the Code
enactments of many of the states; yet, as was said in Railroad Co. v. Horst,
93 U. 8. 291, 300: *The conformity is required to be as near as may
be, not as near as may be possible, or as near as may be practicable.
This: indefiniteness may have been suggested by a purpose. It devolved
upon the judges to be affected the duty of construing and deciding, and
gave them the power to reject, as congress doubtless expected they would
do, any subordinate provisions in such state statutes which, in their judgment,
would unwisely incumber the administration of the law, or tend to defeat the
ends of justice In their tribunals. While the act of congress is to a large
extent mandatory, it is also to some extent only directory and advisory.’ The
act .of congress at any rate does not require the adoption, with the loeal
statutes, of the local interpretation which may have been put upon them, or
which may from time to time be enforced, It must be held that the body of
the local law thus adopted in the general must be construed in the courts
of the United States in the light of their own system of jurisprudence, as de-
fined by their own constitution as tribunals, and of other acts of congress on
the same subject. Tt can hardly be supposed that it was the intent of this
legislation to place the courts of the United States in each state, in reference
to their own practice and procedure, upon the footing merely of subordinate
state courts, required fo look from time to time to the supreme court of. the
state for authoritative rules for their guidance in those details.” 22 Fed.
63, 64

- Whenever the practice ‘and procedure of the federal courts are
regulated by United States laws, it cannot be doubted that such
laws would prevail over the statutes of the state in -which the courts
are held. Local laws may apply in the absence of federal legisla-
tion, but when the laws of the United States furnish the guide, courts
should be governed thereby. In such a case state legislation would
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have no application to the courts of the United States. As per-
tinent to this subject, it is said by the supreme court in Southern
Pac. Co. v. Denton, 146 U. 8. 209, 13 Sup. Ct. 44, that:

“Whenever congress has legislated upon any matter of practice, and pre

scribed a definite rule for the government of its own courts, it is to that ex-
tent exclusive of the legislation of the state upon the same matter.”

See, also, Railway Co. v. Pinkney, 149 U, 8, 206, 13 Sup. Ct. 859.

_ In Ex parte Figk, 113 U. 8. 721, 5 Sup. Ct. 724, Mr. Justice Miller
says:

“The case before us is eminently one of evidence and procedure. The ob-
Ject of the orders is to procure evidence to be used on the trial of the case,
and this object is effected by a proceeding peculiar to the courts of New York,
resting alone on a statute of that state. There can be no doubt that if the
proceeding here authorized is in conflict with any law of the United States,
it is of no force in the courts of the United States. We think it may be added
further in the same direction, that if congress has legislated on this subject,
and prescribed a definite rule for the government of its own courts, it is to
that extent exclusive of any legislation of the states in the same matter.”

See, also, Whitford v. Clark Co., 119 U. 8. 525, 7 Sup. Ct. 306.

And it may be here noted that rule No. 1 of the rules of this court,
adopted June 13, 1872, only adopts the modes of proceeding pre-
scribed by the laws of Texas “when they do not conflict with a
law of the United States, or a rule of the supreme court of the
United States or of this court,”

It only remains to inquire whether congress has legislated upon
_the subject of the amendment of process and pleadings in the courts
of the United States. In the case of Erstein v. Rothschild, supra,
the learned justice permitted the affidavit for attachment to be
amended, and held that the power of amendment was conferred
by section 948, Rev. St,, which reads as follows:

“Any circuit or district court may at any time, in its discretion and upon
such terms as it may deem just allow an amendment of any process returna-

ble to or before it, where the defect has not prejudiced, and the amendment
will not injure the party against whom such process issues.”

In addition to that section, I think the power to amend affidavits
for garnishment, attachment, and other proceedings in civil causes
is clearly given by the last clause of section 954, Rev. St. It is
therein provided that:

“No summons, writ, declaration, return, process, judgment, or other pro-
ceedings in civil causes, in any court of the United States, shall be abated,
arrested, quashed or reversed for any defect or want of form; but such
court shall proceed and give judgment according as the right of the cause and
matter in law shall appear to it, without regarding such defect, or want of
form, except those which, in cases of demurrer, the party demurring specially
sets down, together with his demurrer, as the cause thereof; and such court
shall amend every such defect and want of form, other than those which the
party demurring so expresses; and may at any time permit either of the par-
ties to amend any defect in the process or pleadings, upon such conditions as
it shall, in its discretion and by its rules, prescribe.”

It seems clear that the last clause of section 954 expressly confers
upon the courts the power to permit parties to amend any defects
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in the process or pleadings in furtherance of justice. That such
power includes also the authority to permit amendments in garnish-
ment proceedings, appears equally evident, and I think it cannot be
doubted that the legislation of congress is exclusive of the local
laws on that subject. Further employing the language of Mr. Justice
Matthews:

“It is not necessary to say that the power to permit amendments in such
cases is to be exercised according to the sound discretion of the court to
whom the application is addressed, as it is not open to observation that it will

be authorized in any cases or circumstances except in those where right and
justice require it.”

The court is of the opinion that the amendment should be allowed,
and it is so ordered.

GULF, C. & S. F. RY. CO. v. JACKSON.,
(Circuit Court of Appeals, Eighth Circult. December 3, 1894.)
No. 424,

1. MASTER AND SERVANT—DUTY A8 TO SAFE PLACE.

Though it is the duty of a master, in many cases, to exercise ordinary
care in providing his servants with a reasonably safe place in. which to
discharge their several duties, he is not required to provide a safe place,
in cases where the very work upon which the servant is engaged is of
a nature to make the place where it is done temporarily insecure, but in
such cases the servant assumes the increased hazard.

3., SAME—RIsEs oF EMPLOYMENT.

Plaintiff, a section hand in the employ of defendant railway company,
was engaged at night, with others, in tearing up and relaying a portion
of the railway track which had been undermined by high water in a
river near which it ran. While plaintiff and others were carrying a
heavy rail, a part of the river bank near by caved in, which caused them
to move forward hurriedly, when one of the men stumbled and fell. The
others dropped the rail, which fell across a tie, causing one end to fily up
and strike and injure plaintiff. Plaintiff claimed that defendant was neg-
ligent in not providing sufficient light, and in allowing the ground to be
encumbered with the obstruction over which his fellow workmen stum-
bled. Held that, under the circumstances of the work to be done, defend-
ant was not bound to supply a place free from obstructions, to do the
work, and that plaintiff assumed the risks attendant upon the obstructed
condition of the ground, as well as upon any deficiency of light, which
must have been at least as well known to plaintiff as to defendant.

In Error to the United States Court in the Indian Territory.

This was an action by Jo Jackson against the Gulf, Colorado &
Santa Fé Railway Company to recover damages for personal in-
juries. The plaintiff recovered a verdict in the circuit court. De-
fendant brings error.

J. W. Terry, P. L. Soper, and C. L. Jackson, for plaintiff in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This case comes on writ of error from
the United States court in the Indian Territory. The plaintiff, Jo
Jackson, who is the defendant in error here, brought a suit against



