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‘holder, representing the said 966 bonds, Mr. Smith’s lien would
not thereby have been enlarged and extended to the railroad prop-
erty, except so far as the 966 bonds were by such purchase merged
into the railroad property. As a matter of fact—undisputed in
this record,—Mr. Kelly purchased the East & West Railroad of
Alabama as any stranger might have done. Under the terms of
the decree of foreclosure, the sale was of the railroad property, free
and clear of all incumbrances save for receiver’s certificates and
obligations, and thereby all lien of the mortgage bonds was divested
as to the railroad property, and remitted to the funds derived from
the sale. )

A decree will be entered in the case amending the special master’s
report so as to deny a lien in favor of Frank Sullivan Smith upon
the property, rights, and franchises of the East & West Railroad
Company of Alabama, but recognizing his lien upon Mr. Kelly’s
interest in the 966 first consolidated mortgage bonds of the East
& West Railroad Company of Alabama, claimed in the litigation
to have been owned by Kelly and Byrne; and that, as amended, all
exceptions be overruled, and the special master’s report be approved
and confirmed.

WETZEL et al. v. MINNESOTA RAILWAY TRANSFER CO. et al.
(Circuit Court of Appeals, Eighth Circuit. December 10, 1894.)

No. 496.
TitLeE To LAND—LACHES.

In 1848 a warrant for 160 acres of land was issued to R., the widow
of a soldier in the Mexican war, and her minor children, of whom she
was guardian., In the same year, R., acting individually and as guardian
of her children, but without first obtaining the leave of the orphans’
court, as required by statute, sold and assigned the warrant to one T.,
who located it, and in 1850 received a patent for the land, which subse-
quently became very valuable, and passed, by numerous mesne convey-
ances, into the hands of many holders, who made valuable improvements.
The youngest child of R. attained majority in 1863. In 1892 the surviv-
ing chiidren of R., and heirs of deceased children, brought this bill to
establish their title to the land; alleging, as reasons for their delay, that
they were ignorant till 1889 of the issue of the warrant, and that they
were illiterate and inexperienced persons. Held, that as the plaintiffs
were acquainted with the facts which, under the law, entitled them to re-
ceive & land warrant on account of their father’s services, and as they are
presumed to have known the law, and as slight attention to their rights
would have disclosed the fact, many years prior to the filing of the suit,
that a land warrant had in fact been issued in their favor, and had been
assigned and located, and as many innocent parties had expended their
money on the land, and acquired interests therein, which they supposed
to be valid, and which it would be inequitable to disturb, the delay of
the plaintiffs amounted to such laches as would bar a suit for equitable
relief. Held, further, that the plaintiffs could not plead ignorance of the
right asserted as an excuse for years of delay in asserting it, inasmuch
as it appeared that such ignorance was due to their own neglect, in failing
to take any steps to secure a land warrant which they knew they were
entitled to. Held, further, that ignorance of one’s rights will not serve as
an excuse in a court of equity for not bringing a suit to enforce them,
when such ignorance is fairly attributable to negligence, or to the party’s
fajlure to make such inquiries with respect to his rights as, with the in-
formation at his command, he ought to have made.
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Appeal from the Circuit Court of the United States for the District
of Minnesota.

This was a suit by Elizabeth Wetzel and others against the Min-
nesota Railway Transfer Company and others to establish title to
land. Upon the hearing in the circuit court, the bill was dismissed
for laches, 56 Fed. 919. Complainants appeal.

This was a suit by the appellants, who were complainants in the ecircuit
court, to establish their title to an undivided interest in a certain tract of
land situated in Ramsey county, Minn., to wit, the 8. W. 14 of section 28,
township 29 N., range 23 W., which was patented by the United States to
Nathan C. D. Taylor on the 20th of March, 1850, as assignee of Elizabeth
Remsen, in her own right, and as guardian of the minor heirs of George W.
Remsen, deceased. The facts out of which the controversy arose may be
stated with substantial accuracy, as follows: George W. Remsen was &
soldier in the Mexican war, and by virtue of his enlistment and service he
became entitled, under the provisions of the ninth section of an act of con-
gress approved on February 11, 1847, to 160 acres of land. 9 Stat. 123, 125.
Said Remsen @ied in the service in the month of October, 1847, and under the
provisions of sald act his right to said land inured to the benefit of his sur-
viving wife and children. On September 30, 1848, a warrant was duly is-
sued to Elizabeth Remsen, widow of said George W. Remsen, and to Harriet
A., Mary Ann, Jobn W,, HElizabeth, and George W. A. Remsen, children and
heirs at law of sald George W. Remsen, deceased, who was described in the
warrant as “late & private in Company X, third regiment, United States in-
fantry.” At the time of the issuance of said warrant, all of said children
were minors; Harriet A. Remsen, the oldest child, being then about 17 years
of age. Section 9 of the act of February 11, 1847, aforesaid, provided in sub-
stance that, in the event of the issuance of a land warrant under said act
to the minor children of a deceased soldier, “then the legally constituted
guardian of such minor children shall, in conjunction with such of the chil-
dren, if any, as may be of full age, upon being duly authorized by the or-
phans’. or other court having probate jurisdiction, have power to sell and dis-
pose of such certificate or warrant for the benefit of those interested.” Eliza-
beth Remsen qualified as guardian of all the minors aforesaid, except Harriet
A., the oldest, before the orphans’ court of the county of Philadelphia, state
of Pennsylvania, on October 6, 1848. Subsequently, and on the 11th of Oec-
tober, 1848, she sold and assigned the land warrant in question to Nathan C.
D. Taylor, who located the same on the land now in controversy, and re-
celved a patent therefor, as heretofore stated. The assignment of said land
warrant was executed by said Elizabeth Remsen, the mother, in her own
behalf, “and as guardian of the minor children of George W. Remsen, de-
ceased”; but she appears to have obtained no order from the orphans’ court
aforesaid, authorizing her to sell her children’s interest therein. The assign-
ment of the land warrant was also executed by Harriet A. Remsen, the oldest
daughter, who had previously become the wife of Jacob Heyer, but her hus-
band did mot join with her in the execution of the assignment. By numer-
ous mesne conveyances, covering a period of many years, the title to the
aforesaid tract of land thus acquired by Nathan C. D. Taylor has now be-
come vested in very many persons, who are in possession of different parcels
of the land, and who were made parties defendant to the bill of complaint.
All of the aforesaid minor children of George W. Remsen, deceased, lived to
attain their majority, and for sonie years thereafter. The youngest of them,
George W. A. Remsen, attained his majority as early as the year 1863: the
others, except Harriet A., in the years 1856, 1858, and 1861. Elizabeth Wet-
zel, one of the appellants, is the former wife of George W. Remsen, who died
in October, 1847, she having married Paul Wetzel since the death of her first
husband. Harriet A, Van Zant, another of the appellants, is the oldest
daughter of said George W. Remsen, who joined with her mother in the
sale and assignment of the land warrant, as heretofore stated. John Wesley
Remsen, also one of the appellants, is a son of George W. Remsen, deceased.
The other children of said deceased heretofore named, to wit, Mary Ann,
Klizabeth, and George W. A. Remsen, appear to be dead; and their interests
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are represented in the present proceeding by the other appellants, to wit, by
Emma F., Hergesheimer and Maggie L. Beckman, who were the daughters of
Mary Ann Remsen, and by Mary J. Remsen and her children, George W,,
Clara B., and Mabel Remsen, who are, respectively, the widow and lineal
descendants of George W. A. Remsen, now deceased. ' Elizabeth Remsen ap-
pears to have died, leaving no lineal descendants. It was claimed in behalf
of the appellants that the sale and assignment of the aforesaid land warrant
were utterly void, as to the interests of all the minor children of George W.
Remsen, other than Harriet A., who joined in the assignment of the same,
because the assignment made by their mother and guardian was not author-
ized by any order or decree of the orphans’ court of the county of Philadel-
phia, as the act of congress required. They therefore prayed that the title
of such minor heirs to an undivided interest in the tract of land aforesaid
might be established, and that the defendants holding under the patent is-
sued to Nathan C. D. Taylor might be adjudged to 'hold the legal title so
acquired in trust for the appellants, and that they be compelled to convey
the legal title to the appellants. On the final hearing the proceeding was
dismissed on the ground of laches.

C. W. Bunn and William C. Mayne (William E. Bramhall, on the
brief), for appellants.

C. K. Davis (F. B. Kellogg and C. A. Severance, on the brief), for
appellees.

~ Before CALDWELL, SANBORN, and THAYER, Circuit Judges.'

THAYER, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court.

The bill of complaint in this suit appears to have been filed in the
circuit court of the United States for the district of Minnesota on
the 28th day of May, 1892,~—nearly 44 years after the land warrant
which was issued to the widow of George W. Remsen and to his
minor children was sold and assigned by the widow, acting for her-
self and as guardian of said minors, to Nathan C. D. Taylor, under
whom the defendants now claim. When the suit was ingtituted,
more than 42 years had come and gone since Taylor had located the
warrant on the lands in controversy, and had obtained a patent there-
for from the United States, and nearly 30 years had elapsed since
the youngest minor child of George W. Remsen had attained his
majority. In the meantime, two large cities, Minneapolis and St.

. Paul, had grown up in the immediate vicinity of the place where
Taylor had located the warrant. For a number of years prior to
the commencement of the suit, the property in question was within
the outboundaries of one of these cities. It had been, to a large ex-
tent, subdivided into lots and blocks. It had become of immense
value, and had been sold in separate parcels to numerous purchasers,
who had made extensive improvements thereon. Some idea may be
formed of the extent to which the property in question has changed
hands, and of the number of persons whose interests are injuriously
affected by the present litigation, from the admitted fact that there
are more than 1,200 entries in the abstract of title which counsel
for the complainants found it necessary to procure before the bill
of complaint in the present suit could be intelligently drawn. These
general facts, with respect to which there is no dispute, are suffi-
cient, we think, to justify us in ignoring all other questions, and in
directing our attention primarily to the important inquiry whether,
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in view of the long period that has elapsed since the: wrong com-
plained of was committed, and since the minor heirs of George W.
Remsen attained their majority, they and their descendants have
shown such reasonable diligence as will serve to excuse the long de-
lay in asserting their rights, and entitle them to relief in a court
of equity. ' ‘ o

The doctrine of laches has so often been applied by the supreme
court of the United States and by this court, in cases bearing a
strong likeness to the one at bar, that we deem it unnecessary, in
this opinion, to enter into a general discussion of the subject. It
is now well settled that, while the defense of laches is ordinarily
available in equity in those cases where the plea of the statute of
limitations would be effectual at law, yet in many instances, de-
pending on a variety of circumstances, laches will be regarded as
a good defense even where the plea of the statute would not be avail-
able at law. - The plea of laches:does not always depend for its sup-
port upon mere lapse of time, but upon the manifest inequity of per-
mitting the claim to be enforced, in view of some change in the con-
dition of the property or in the relations of the parties to the contro-
versy. It.is also a well-established rule that when a suitor applies
to a court of chancery for relief, for any considerable length of time
after the wrong complained of was committed, it is incumbent on
him to show, both by averment and proof, some sufficient excuse to
justify the delay. This latter rule, requiring a suitor to plead and
prove some adequate excuse for his silence and inaction in every
instance where there has been an apparent want of diligence, is ap-
plied and enforced with great strictness in those cases where a per-
son seeks to fasten upon another a constructive trust with respect
to personal or real property, and in those cases, as well, where the
property in controversy has rapidly appreciated in value, or has been
improved by those in possession, or when the rights of numerous
third parties have intervened and attached. These principles have
been recognized and applied in such a great variety of cases that it
is hardly necessary to do more at present than to refer to a few of
the leading authorities where they have been clearly stated and rig-
idly enforced. Badger v. Badger, 2 Wall. 87, 95; Godden v. Kim-
mell, 99 U. 8. 201; Galliher v. Cadwell, 145 U. 8. 368, 12 Sup. Ct. 873;
Felix v. Patrick, 145 U. 8. 317, 12 Sup. Ct. 862; Naddo v. Bardon, 4
U. 8. App. 642, 2 C. C. A. 335, 51 Fed. 493; Lemoine v. Dunklin Co.,
10 U. 8. App. 227, 2 C. C. A. 343, 51 Fed. 487; Railroad Co. v. Sage,
4 U. 8. App. 160, 1 C. C. A, 256, 49 Fed. 315; Kinne v. Webb, 4
C. C. A. 170, 54 Fed. 34; Ashhurst’s Appeal, 60 Pa. St. 290. -

In the case at bar the complainants have attempted, in accordance
with the foregoing rule, to show by their bill and their proofs that
their long silence and inaction, extending over a period of 29 years
after the youngest child of the deceased soldier attained his majority,
were due to causes beyond their control, which should be accepted
as a valid-excuse by a court of equity. With reference to the excuse
so pleaded, it may be said that the plaintiffs allege in substance that
- none of the minors, except Harriet A. Remsen, who joined with her
mother in the assignment of the land warrant, had any intimation
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that the warrant had been issued or that the same had been sold
until some time in the latter part of the year 188Y, and that they
did not become possessed of all of the facts stated in the bill untii
the month of August, 1891. It is further said in their behalf that
they were persons occupying a humble station in life; and that they
were, to a certain extent, illiterate and imexperienced. It is not
claimed, however, that any fraud was practiced upon the plaintitfs,
or that knowledge of the issuance and sale of the land warrant was
intentidnally concealed from them, with a view of preventing them
from asserting their rights, either before or after they attained their
majority. The case rests;, therefore, so far as any excuse for the
delay in bringing suit is concerned, solely upon the plea of long-
continued ignorance, unaffected by any other extenuating circum-
stances. Is this excuse sufficient to give them 4 standing in a court
of equity, upon the state of facts disclosed by this record? Proceed-
ing to consider this question, we may be permitted to intimate a
serious doubt whether all or any of the minor heirs of George W.
Remsen, who are represented in this action, were in fact ignorant
of the issuance, sale, and assignment of the land warrant by their
mother and older sister when the sale was made. At that time,
Mary Ann Remsen, the mother of two of the plaintiffs, was about
14 years of age; John Wesley Remsen, one of the present plaintiffs,
‘was a boy at least 11 years old. They were then living with their
mother, and the family appears to have been possessed of limited
means, and to have been in straightened circumstances. Under
these conditions, it is possible, of course, that the sale of the war-
rant and receipt of the purchase money was only known to the
mother and oldest daughter, but it is by no means probable that such
‘was the fact. It is more reasonable, we think, to believe that a
transaction of such importance to people in their then condition was
frequently discussed or mentioned in the family circle, and that it
was well known to all of the children who were then capable of un-
derstanding facts or events of that nature. At this late day it is
easy for those of the children who are still living to say, with much
-apparent sincerity, that they had no knowledge of the issuance and
‘gale of the warrant, while it is practically impossible for the de-
fendants to disprove such assertions. For these reasons, we think
that the testimony tending to show ignorance of the transaction in
-question, as an excuse for the long years of delay, should be received
and acted upon by a chancellor with great eaution, even if it is not
-entirely discredited. There are some facts, however, of which the
plaintiffs do not pretend to have been ignorant. It is admitted—
or, if not admitted, it is apparent from the testimony—that all of
the minor heirs well knew that their father was a soldier in the
Mexican war, that he died in the service, and that their mother was
4n receipt of a pension on account of such service. They were all
affected, at least when they attained their majority, with knowledge
-of the law which granted to them and to their mother 160 acres of
land, and entitled them to receive a warrant therefor from the gov-
ernment. This latter fact is one, we think, of which the plaintiffs
cannotbe permitted to plead ignorance. It is also a factwhich should



28 . FEDERAL REPORTER, vol. 65,

have inspired some affirmative action on their part, with a view of
ascertaining their rights, within a reasonable period after they,
respectively, became of full age, and were entitled to receive their in-
heritance. Assuming that they were each utterly ignorant until
they beeame of full age of the prev10us issuance and sale of the
land warrant, yet a simple inquiry addressed to the land depart-
ment could not have failed to have made them acquainted, more than
30 years ago, with all of the facts attending the issuance and sale of
the warrant which they have since learned. At that time—say from
1856 to 1863, during which period the several minors became of age
—the land in controversy, which is now worth nearly if not quite a
million dollars, was then worth not to exceed fifteen hundred dollars,
and but few conveyances affecting the same had been made. These
-are facts which a court of equity cannot overlook in determining
whether the plaintiffs have exercised such reasonable diligence as
they were required to exercise. It must be presumed that they
were acquainted with the law which, on a state of facts that was
well known to them, entitled them to receive a certain gratuity
from the government on account of their father’s enlistment and
services. They must also be presumed to have known whatever
would have been discovered, had they made such use of the knowl-
edge which they are presumed to have possessed, as other persons of
fair intelligence would have made of it. Stating the proposition in
a different form, it may be said that they cannot plead ignorance of
the rights now asserted, as an excuse for long years of delay, when
it is evident that such ignorance was due to their own neglect in
failing to take any steps to secure a land warrant which they knew
they were entitled to, if it had not already been issued. While it
is true that ignorance of one’s rights will frequently serve as an
excuse in a court of equity for not bringing a suit to enforce them,
yet it will never have that effect where such ignorance is fairly attrib-
utable to negligence, or to a party’s failure to make such inquiries
with respect to his rights as, with the 1nformat10n at his command,
he ought to have made.

It has been suggested by counsel that it is a harsh rule which
imposes on the plaintiffs the duty of knowing the law, and of
thereby knowmg, many years ago, that they were entitled to a land
warrant. It is also suggested that the old maxim, “Ignorance of
the law excuses no one,” is not applicable to the present case. In
almost the same breath, however, it is confidently asserted that all
of the numerous persons who, for the past 30 or 40 years have
bought portions of the land now in controversy, some of whom
were doubtless as ignorant and inexperienced as these plaintiffs, are
each and all of them affected with knowledge of the invalidity of
their respective titles, because the records do not affirmatively show
that the sale of the land warrant under which they derived title was
made pursuant to an order of the orphans’ court, as the act of con-
gress required. 'We confess our inability to perceive that the rule
in question is any less harsh or oppressive in the latter case than in
the former. If it can be invoked by the plaintiffs to affect the de-
fendants with notice of the flaw in their title, then, with equal jus-
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tice, it can be invoked by the defendants for the purpose of showing
that the plaintiffs were many years ago affected with such knowl-
edge of the law and facts as should have put them upon inquiry.
For the foregoing reasons, we have felt constrained to hold that the
plaintiffs failed to show such diligence in ascertaining their alleged
rights as entitled them to relief in a court of chancery. It is as
much the duty of a sunitor in equity to be diligent in discovering his
rights as it is to be prompt in asserting them after they become
known. In the present case, nothing appears to bave been done
by the minors, for more than 30 years after they became of full age,
with a view of finding out whether a land warrant had ever been
issued by the government, although they are presumed to have had
knowledge during all of that period that they were justly entitled
to one. Such conduct on their part either amounts to gross laches,
or it creates a strong presumption that they were fully aware of
the issnance and sale of the land warrant in question; and, for the
purposes of this case, it matters not which of these views ought to
be adopted.

There is another potent reason why the decree dismissing the bill
of complaint ought not to be disturbed. It has already been stated
that, in applying the doctrine of laches, courts of equity are not
influenced solely by lapse of time, but by other considerations as
well, which render it obviously inequitable to grant the relief prayed
for. They have a limited discretion in determining under what cir-
cumstances they will afford redress, and the hand of the chancellor
will always be stayed when to act would be to do an injustice. Gal-
liher v. Cadwell, supra; Felix v. Patrick, supra; McKinney v. Bode,
33 Minn. 450, 23 N. W. 851; Murphy v. Burke, 47 Minn. 99, 49 N.
W. 387. In the present case there has not only been long—and, as
we think, inexcusable—delay, but it would be grossly unjust to grant
the relief which these plaintiffs seek to obtain. More than 40 years
ago the widow of George W. Remsen sold the land warrant in ques-
tion for its full value, and doubtless used the proceeds for the support
and maintenance of her minor children. If she sold it without hav-
ing obtained the requisite authority from the orphans’ court, her ac-
tion was due solely to a mistake of law. The testimony does not
raise the slightest suspicion of fraud or attempted concealment either
on her part or on the part of the purchaser. Through the foresight
of the purchaser of the warrant it was located in the vicinity of
two frontier villages, which have since become large cities, and the
land has become of immense value. Hundreds of people who were
at least as innocent as these plaintiffs have since expended their
means in purchasing portions of the property, and in improving
it in divers and sundry ways. The plaintiffs live a thousand miles
distant from the premises. It was not through any foresight of
theirs that the fortunate selection of the land was made, and they
have never contributed a dollar towards its improvement. It only
requires a glance at these facts and at this sitvation to warrant us
in saying that no greater wrong could be perpetrated under the
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guise of administering justice ‘than by granting the relief prayed
for in the present suit. The decree of the circuit court dismissing

th
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e bill ig therefore affirmed.

BECK v. FLOURNOY LIVE-STOCK & REAL-ESTATE CO.
(Circuit Court of Appeals, Eighth Circuit. December 10, 1894.)
No. 520.

INDIAN LANDS—ALLOTMENTS IN SEVERALTY—LEASES,

1In 1863; the W. tribe of Indians was removed to a new reservation, pur-
suant to an act of congress which provided that the secretary of the in-
terior might allot lands in severalty to the individual members of the
tribe, which should be vested in such individuals and their heirs “without
the right of alienation.” Some allotments were made under this act by
patents containing this restriction. - In 1887, another act of congress made
further provision for allotment of lands to the Indians in severalty, such
lands to be held in trust for the Indians and their heirs, by the United
States, for 25 years, any conveyance of or contract touching such lands
being declared absolutely null .and void. The same act provided that In-
dians so receiving lands: in severalty should thereby become citizens of
the United States, and entitled to all the rights of such citizens. A large
amount of land was allotted under this act. The F. Co., without the
sanction of the commissioner of Indian affairs, obtained leases from the
allottees of large quantities of these lands allotted under both acts. Upon
legrning this fact, the commissioner directed the Indian agent to notify
such lessee that the leases were void, and would not be recognized by the
government, and that the lands must be vacated by a day certain, which
the agent proceeded to do. Held, that the citizenship bestowed on the In-
dians was In no way inconsistent with the restriction upon their title to
their lands, and that the leases obtained by the F. Co. were utterly void.

EqQuiTY JURISDICTION—IRREPARABLE INJURY.

The F. Co. having obtained an injunction against the agent forever re-
straining him from disturbing it in its possession or use of the lands, held,
further, that such injunction was erroneously issued, since the agent had
done no more than to give notice, under the direction of his superiors, that
the leases were void, which gave no ground for an appeal to equity, on
the pretense that he was about to commit a wrongful act, which would
cause irreparable injury, and such injunction was, in any event, too broad.

SaME—CoMiNGg INTO EqQuity wiTH CLEAN HARDS.

Held, further, that as the F. Co. had evidently embarked upon the busi-
ness of securing the leases with knowledge of their illegality, and in
reliance upon the difficulties the government would meet in getting rid
of them, a court of equity would not interfere, at the instance of such
wrongdoer, to restrain any action the government might take to vindicate
its rights, but would leave it to seek damages at law for whatever injury
it might sustain.

Appeal from the Circuit Court of the United States for the District
Nebraska.
This was a suit by the Flournoy Live-Stock & Real Estate Company

‘against William H. Beck to restrain him from interfering with com-
plainant’s possession of certain lands. The circuit court rendered a

de

cree in complainant’s favor. Defendant appeals.
Ralph W. Breckenridge, Sp. Asst. to U, 8. Atty. (A. J. Sawyer, U. 8.

Atty., on the brief), for appellant,



