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hand, in lawfal money of the United States, an amount equal to
at least twentyflve per centum of the aggregate amount of its
notes in circulation and its deposits” (Rev. St. U. 8. § 5191), and
also that it “may keep one-half of its lawful money reserve in
cash deposits in the city of New York” (Id. § 5195); and, the bet-
ter to enable the comptroller of the currency to see that these
provisions are complied with, such banks are required to “make
to the comptroller of the currency not less than five reports during
each year, according to the form which may be prescribed by him.
* * * Such report shall exhibit in detail, and wunder appro-
priate heads, the resources and liabilities of the association at
the close of business on any past day: by him specified, and shall
be transmitted to the comptroller within five days after the re-
ceipt of a request or requests therefor from him, and in the same
form in which it is made to the comptroller shall be published in
‘a newspaper published in the place where such association is
established.” 1d. § 5211. It appears that the Spring Garden Bank
enteréd upon -its books the proceeds of these discounts thus de-
posited with  the Tradesmen’s Bank as part of its “lawful money
reserve” on deposit in New York City, and so reported them in
its returns made to the comptroller of the currency. But such
action by the Spring Garden Bank, subsequent to the making of
the contract and the discount of the notes, in no way affected
the legality of that contract. It was not unlawful or contrary
to public policy for it to agree with defendant that the latter
should credit it with the proceeds of the discounts, but should not
be required to pay them over, except as the discounted paper
might itself be paid. That it afterwards took advantage of the
transaction to represent to the comptroller of the currency and
the public that a deposit not immediately available to it was an
actual cash reserve was a fraud; but the Tradesmen’s Bank was
no party to such fraud, and the rights which it acquired under its
contract with the Spring Garden Bank are in no way impaired
by the latter’s subsequent dishonesty. At the time of the failure,
therefore, the Spring Garden Bank was not entitled to demand
payment of the $88,592.36, or any part thereof, in advance of the
maturity of the discounted notes, and the receiver stands in no
better position. The judgment of the circuit court is affirmed.

FISHER v. CONTINENTAL NAT. BANK.
(Circuit Court of Appeals, Second Circuit. - December 3, 1894.)

No. 9.

GUARANTY—COLLATERAL SECTURITY.

The 8. bank, in order to procure the discount of paper by the C. bank,
executed a contract by which it guarantied such paper, and agreed that
any of its property which might at any time be held by the C. bank
might be treated as collateral to its loans, or indebtedness or liability
to the C. bank. Held, that the C. bank was entitled to treat a deposit
balance to the credit of the 8. bank at the time of the appointment of a
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i rpacelver of that bank in insolvepcy proceedings as collateral to lts Ha-
. Bility then or at the maturity of the notes, and the receiver of the S.
* bank ‘whs entitled to recover only the surplus of such deposit balance

"' ‘after the lien upon it was discharged.

'In Etror to the Circuit Court of the United States for the South-
ern District of New York.

This was an action by Benjamin F. Fisher, as receiver of the
Spring Garden National Bank, against the Continental National
Bank, to recover a balance of depos1t. Judgment was rendered in
the c1rcuit court for the defendant. Plaintiff brings error.

. Silas. W. Pettit, for plaintiff in error,
John. L. Cadwalader; for defendant in error.

Before LACOMBE and SHIPMAN, Circuit Judges.

LACOMBE Circuit Judge. ‘Plaintiff in error, who was plaintiff
in the court below, was duly appointed receiver of the Spring Garden
National Bank of Philadelphia on May 21, 1891. 'That bank was
taken possession of by the bank examiner, by direction of the comp-
troller of the currency, on May 8, 1891, it being then insolvent. The
Spring Garden Bank kept a depomt ‘account with the Continental
National Bank of New York City, which on May 8, 1891, showed a
balance to the credit of the Spring Garden Bank of $6 537.87. 'This
action is brought by the receiver to recover that balance. On that
day (Ma,y 8, 1891) the Continental Bank held sundry notes, formerly
the property of the Spring Garden Bank, amounting .in the aggre-
gate to $21,900, which it had theretofore discounted, and the pro-
ceeds of which had gone to the credit of the Spring Garden Bank
in its deposit account. Upon learning of the failure, the Conti-
nental Bank transferred the balance to the credit of the Spring
Garden Bank on the deposit account to its credit on the collateral
account, in which these discounted or rediscounted notes stood
charged, claiming the right to hold said balance as against the lia-
bility of the Spring Garden Bank upon the notes which it had dis-
counted as stated. The plaintiff insisted that defendant cannot be
permltted to do so, but the circuit court held otherwise, and to
review its decision this writ of error is sued out.

The able and exhaustive brief of the plaintiff in error discusses
questions ‘as to bankers’ liens, as to set-off, and as to evidence of
insolvency prior to May & 1891, which need not be passed upon.
In the express written contract made by the two banks when the
notes were discounted, we find sufficient to sustain the judgment.
The contract in question was one prepared by the defendant bank
on one of its printed guaranty blanks, and submitted by it to the
Spring Garden Bank to be executed as a condition of making the
discount requested. It was accepted by the latter, and, as ex-

ecuted, reads as follows:
. “New York, March 24, 1891.

“For value received, we hereby guaranty to the Continental National

Bank the payment of the obligations named below, with the same effect as

it indorsed by us; and the same, together with all costs, may be charged to

our account if not pald when due,—demand, protest, and notice waived.
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And we agree that all collaterals or property belonging to the sald loans
or indebtedness, or any which may at any time be held by or in possession
of said bank, may at all times be treated as collateral to all our loans or
indebtedness or liability to said bank, with power to sell the same at any
broker’s board, or at public or private sale, at the option of said bank, with
or without notice, paying all such indebtedness and returning any surplus.
This agreement to be continuing, and to bind our heirs, executors, adminis-
trators, and assigns, [Here follows a list of the notes.]
“The Spring Garden Bank of Philadelphia. {
“[Signed] Francis W. Kennedy, Pt.”

Inasmuch as the first clause of this agreement provides that the
discounted notes were to be “charged to the account” of the Spring
Garden Bank “if not paid when due,” and as it appears that none
of the notes were in fact due on May 8, 1891, plaintiff in error con-
tends that the Continental Bank had no right on that day to charge
them to the account of the Spring Garden Bank. The mere faect,
however, of “charging” the amount to one account or another upon
the books is not material. The only question presented here is
whether, in view of the above-quoted agreement, the receiver was
entitled to require payment of the balance apparently due the
Spring Garden Bank on the deposit account on May 8, 1891, until
the transaction initiated under the agreement had been terminatéd,
and the fact ascertained whether or not the Spring Garden Bank
was debtor to the Continental Bank upon its contract of guaranty.
It will be noted that, besides its individual guaranty of the dis-
counted notes, the Spring Garden Bank pledges with the defend-
ant certain property as collateral security for their payment. Be-
sides the specific collaterals and property belonging to the said
loans and indebtedness, the Spring Garden Bank pledges any col-
laterals or property of its own which may at any time be held by
or in possession of the Continental Bank, stipulating that the same
“may at all times be treated as collateral to all [its] loans or in-
debtedness or liability to said bank.” Any balance to the credit
of the Spring Garden Bank on its deposit account with the Conti-
nental Bank was certainly “property” of the former bank, and as
such was on May 8, 1891, when that bank failed, pledged as col-
lateral for any liability by reason of the nonpayment of the dis-
counted notes then or at maturity. No reason is shown, or even
suggested, why it was not within the power of the Spring Garden
Bank thus to pledge its deposit balances. The contract plainly so
pledges them, and the appointment of the receiver in no way
changes the situation. He takes the property incumbered with all
the liens placed upon it before failure. It is only the surplus of
the deposit balance, if any be left, after the liens on it are dis-
charged, that he is entitled to receive from the Continental Bank.
And, as the evidence shows that the amount of such liens exceeded
the amount of the balance thus pledged, plaintiff in error is enti-
tled to recover no part of the deposit balance. The judgment of
the circuit court is affirmed.

.~
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'FISHER v. UNITED STATES NAT. BANK..
(Qircuit. Court of Appeals, Seeond, Circuit. December 3, 1894)
Lhe o No, 38, '

FALSE REPRﬁSENTAmons—SdLVENCY OF BANK :

K., the president of the :S. ‘bank;: iti"order to mduce the 'U. bank to
discount certain paper, told the president of that bank that the S. bank
was in good condition; whereas, at the time, the 8. bank was hopelessly
ingolvent, in consequence of the malversatlon of K. himself. Held, that
such’ mlsrepresentation constituted ‘& fraud upon ' the ‘Ui bank, and en-
titled it to recover back from the 8. bank the proceeds of the paper

'.dlscounted upon. the faith of such wmisrepresentation. .

In error to the Circuit Court of the United States for the South-
ern District of New York,

Thig was an action by Benjamin'F. Fisher, as receiver of the
Sprmg Garden National Bank, against the United States National
Bank, to recover a balance of déposit. ‘Judgment was rendered
in the circuit court in favor of the defendant, upon a counter-
claim, in ‘the sum of $24.042.59, W1th interest and costs, Plaintiff
brings error.

Bilag W. Pettit, for plamtlff in error.
John. Hotman, for defendant in error.

Befox'e LACOMBE and SHIPMAN, Circuit Judges.

LAGOMBE Circuit Judge. The Spring Garden National Bank
of Phllade]phla was taken possession of by the bank examiner,
by direction of the comptroller of 'the currency, on May 8, 1891
it bemg then solvent. The plaintiff‘in error was duly appomted
its receiver. Among the “assets of 'the Spring Garden National
Bank, the receiver found upon its books an account of the United
States National Bank of New York, which, as kept by the Spring
Garden Bank, showed a balance due it by the United States Na-
tional Bank of $27,530.26, which sum this action was brought to
recover.  Upon the trial 1t appeared that $25,000 of the above sum
was a credit upon Spec1al account, and it was excluded from the
consideration of the jury, because not suﬁiclently averred in the
pleadings. No question with regard to it is raised under this
writ of error. As to the remainmg sum of $2,530.26, the evidence
showed that ‘at the close of business on May 8, 1891 the balance
in favor of the Spring Garden Bank was $2,530 26, as shown by
the books of the defendant. It furthermore appeared that this
balance  was the result of a discounit made on March 2, 1891, by
defendant, for the Spring Garden Bank, of some 19 promissory
notes, a,mounting on théir face to 344 322.25. None of these had
-matured  on that day, but subsequent thereto, and prior to the
time of the trial, there had been collected on these notes the sum
“of $17,772.35; and it appeared that the bank held, uncollected
-and apparently uncollectible, the remainder of the said notes. The
Bpring Garden Bank had opened an account with the defendant
in October, 1890, and these particular notes were offered for dis-



