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brought suit to establish a right to a specific quantity of the water of the
A. river, in virtue of the appropriation by the B. R. ditch. Held, that
the use of the waste water in the B. R. ditch was abandoned thropgh
nonuser on the part of complainant and his predecessors In title.
Knowles, District Judge, dissenting.

Appeal from the Circuit Court of the United States for the
Southern District of California.

This was a suit in equity by Isaac L. Hewitt against Warren Story
and 66 others to establish a right to certain waters for irrigation
purposes. - A motion to dismiss was denied (39 Fed. 158), and the
cause was next heard on objections by certain of the defendants to
the amended bill of complaint. The objections were disallowed.
39 Fed. 719. Subsequently, on further hearing, the bill was dis-
missed (51 Fed. 101), and complainant now appeals.

This is a suit in equity. The bill of complaint alleges the wrongful and
unlawful diversion of certain waters by the appellees, 67 in number, in-
cluding certain corporations, companies, associations, and individuals, using
and claiming water by appropriation from the Santa Ana river, in San
Bernardino county, Cal. It prays for a decree entitling appellant to a
specific quantity of water, and for an injunction, ete. 'The bill was filed
in January, 1887. Appellant claims to be the owner in possession, and
entitled to the possession and use, of 33314 inches, under a 4-inch pressure,
of the waters of the Santa Ana river, which he alleges were appropriated
by his predecessors in interest through and by means of a certain ditch
known as the “Berry Roberts Waste-Water Ditch.” The Santa Ana river
is an unnavigable stream of running water, flowing through sundry wild
cafions and ravines in the San Bernardino mountains, and emerging there-
from into the San Bernardino valley through the mouth of a steep ravine
. near the eastern boundary of the valley; and the waters thereof have been
and are held and owned, for many miles above and below the entrance
to the Berry Roberts ditch, exclusively by right of appropriation, and used
generally for the purpose of irrigation. Long prior to the location of the
Berry Roberts ditch, two appropriations had been made of the waters of
the Santa Ana river,—one by means of the North Fork ditch, owned by
the North Fork Water Company, a corporation, which taps the river near
the point where it debouches from the mountains into the valley; the other
by means of the South Fork ditch, owned by an association of individuals
designated in the bill of complaint as the South Fork & Sunnyside Division
of the Santa Ana River, which takes water from the river some distance
lower down, 'The owners of these ditches have, at all times since acquiring
their water rights, kept these ditches in repair. Prior to 1860 there were
but few people using the water from the ditches, but, before the Berry
Roberts ditch was located, the number had been largely increased. The
ditches have since been enlarged, and many thousands of dollars have
been expended thereon. The actual extent of the appropriation by the
North Fork and South Fork ditches, prior to the location of the Berry
Roberts ditch, is not clearly defined, and, under the views hereinafter ex-
pressed, the precise amount of water which each ditch is entitled to need
not be determined. Subsequent to the location of the Berry Roberts ditch,
two appropriations of water from the Santa Ana river nearer its head have
been made:; One, the Brown and Judson ditch, owned by the Redlands
Water Company, a corporation, which was located in the spring of 1881,
and conveys water to the town of Redlands for irrigation and domestic
purposes. Every year since its construction, extensions and improvements,
involving large expenditures of money, have been made. The other, the
Bear Valley dam and reservoir, owned by the Bear Valley Land & Water
Company, a corporation, was located in June, 1883. This corporation, in
the. spring of 1883, bought three or four thousand acres of land situated
in the lower portion of Bear valley, and constructed a dam at the point
where the lower edge of the valley adjoins the head <f Bear cafion, for



512 FEDERAL REPORTER, Vol. 64,

the purpose of obtaining, above that dam, the water that would otherwise
have run to waste in the winter and spring months. . This dam is of granite
masonry, 20 feet thick at its base, about 60 feet high, and 300 feet long,
forming a lake about.5 miles long and over one-half of a mile wide, of an
average depth of about 13 feet. Bear creek is fed by small tributaries
which come into it, at differeat points, all of the way from where it leaves
Bear valley down to its.junction with the Santa Ana river.. The construc-
tion of the dam does not appear to have affected the flow of water down
Bear creek during the irrigating season. The Berry Roberts ditch was located
in 1869, by Berry Roberts,’ Henry Suverkrup, and George A. Craw, as a
waste-water ditch.appropridting “the waste water of the Santa Ana river”
remaining therein after: the North Fork and South Fork ditches should be
fully supplied. The locators of the Berry Roberts ditch, at the time of
{ts location, occupled, posgéssed, and claimed separate and distinct portions
of land situated i section 16, township 1 8., range 8 W. of the San Ber-
niardino. meridian, ' Roberts claimed 160 acres, and Suverkrup and Craw,
in the aggregate, 240 acres. The ditch constructed by them, and through
which they appropriated the waste water, tapped the river on the south
side between the head of the North Fork and the South Fork ditches. At
the time the Berry Roberts ditch was located, and for many years there-
after, there existed in San Bernardino county a board of water commis-
sioners, created by an ‘act of the legislature of the state of California,
whose 'duties were to regulate the distribution of water in accordance with
the rights of the parties in interest, and they were invested with authority
to appoint water overseer§, etc. In the records kept by this board appears
the following entry: “By request of Henry Suverkrup, Berry Roberts, and
G. A. Craw, W. T. Morris and B. Kerfoot, water commissioners for San
Bernardino county, California, located a water ditch to be known as the
‘Berry Roberts Ditch.’ The water claimed by the aforesaid parties for
this ditch is the waste water of the Santa Ana river, taken out in the
southeast bank of said river about four miles northeast from section sixteen
(16), township No. 1 south, range No. 8 west, San Bernardino meridian,
running thence nearly a southwest direction to the-said sixteenth (16) sec- -
tion, and to be used for irrigating, and to be equally apportioned among
sald parties on the land of the said sixteenth (16) section owned by said
parties; and also Berry Roberts was appointed overseer for the aforesaid
ditch for the present year, Done on the 19th day of February, A. D. 1870.
W. T. Morris. H. Kerfoot.” Roberts thereupon took charge of the Berry
Roberts ditch, and with Suverkrup and Craw conducted the waste water
running therein to their respective lands, In section 16, for irrigation and
domestic purposes. The lands which they then had under cultivation
amounted, in the‘aggregate, to not exceeding 100 acres, about 50 acres
thereof being in grain, and the balance in fruit trees and vegetables. They
permitted one or more of their neighbors to participate in the use of the
water on conditlon that they should contribute to the necessary repairs
of the ditch. In 1870, Roberts conveyed his interest in the 160 acres of
land claimed by him, together with his interest in the Berry Roberts ditch
and the waste water, to one Ball, who thereupon succeeded Roberts as
water overseer. In 1872, Craw conveyed his Interest in 160 acres of land
claimed by him to Suverkrup, and salso his interest in the Berry Roberts
ditch and in the waste water. During the years 1870, 1871, and 1872, the
then owners of the Berry Roberts ditch used the waste water running
therein, at all times when they could get any water, for the irrigation of
the lands which they then had under cultivation; but the waste water
running in sald ditch was wholly insufficient to supply their needs.

There is more or less confusion in the testimony as to the name of the
South Fork ditch., It 18 sometimes called “South Fork,” sometimes “Sunny-
gide Division of South Fork,” but more frequently, in relation to its con-
nection with the Berry Roberts ditch, it is designated as the “Timber Ditch,”
by which name it will hereafter be called. Upon ascertaining the fact
that no reliance could be placed in the supply of waste water from the
Berry Roberts ditch during the irrigating season, Ball purchased 40 shares
in the Timber ditech and in the water appropriated therein, and Suverkrup
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purchased 30 shares in the Timber ditch and in the water flowing therein.
The quantity of water thus acquired by them was diverted through the
Berry Roberts ditch to their respective tracts of land in section 16. Subse-
quently, by the consent of Ball and Suverkrup, various other owners of
shares in the Timber ditch appropriation diverted and conducted the quan--
tity of water to which they were respectively entitled, by virtue of their
interests in the Timber diteh, through and by means of the Berry Roberts
ditch. The Berry Roberts ditch continued in charge of the water overseers
appointed by the board of water commissioners. In June, 1874, Suverkrup
conveyed his interest in the 240 acres of land then claimed and possessed
by him, together with his interest in the Berry Roberts ditch and in the
waste water, and also the 30 shares in the Timber ditch, to one Borron,
the immediate predecessor of appellant. During the year 1874, while Ball
and Borron were diverting and using the water belonging to them as share
owners in the Timber ditch through the Berry Roberts ditch, some of the
other owners of shares in the Timber ditch applied to them for permission
to divert and conduct the water belonging to their shares in the Timber
ditch through the Berry Roberts ditech. Permission was given upon the
condition that the parties should contribute and aid in enlarging and repair-
ing the Berry Roberts ditch, which condition they complied with. After
the year 1874, no water was taken from the river through the Timber ditch;
but all of the water theretofore diverted through and by means of the
Timber ditch was thereafter diverted through and by means of the Berry
Roberts ditch, and the owners of shares in. the Timber ditch appropriation
(with but few, if any, exceptions) continued to use the water, to which
they were entitled by virtue of that appropriation, through the Berry Roberts
ditch. It is not shown that permission to make this change was granted
to any considerable number of the shareholders in the Timber ditch appro-
priation; but it does affirmatively appear that the shareholders in the
Timber ditch took actual possession and control of the Berry Roberts ditch,
and through it diverted and ccnducted the water that had theretofore been
diverted and conducted by means of the Timber ditch. As early as 1877,
if nat before, all of the water diverted through the Berry Roberts ditch
was distributed by the water overseer in charge, and was used by the
respective claimants of it, including Ball and Borron, in proportion to the
number of shares held by them in the Timber ditch appropriation. The
Berry Roberts ditch was enlarged and kept in repair by the parties so
using it, and during the year 1877, upon application to the board of water
commissioners, a change was made in its route, and in the place of its
diversion of the water from the river, in order to avoid a sand wash which
caused a loss of water., The board of water commissioners then directed
that the ditch should thereafter be known as the “South Fork of Santa
Ana.” In 1878 another change was made, by the construction of what
is designated by some of the witnesses as the “Stone Ditch,” and referred
to by others as the “South Fork Sunnyside Division Diteh.” After this
change was made, the water running in the Santa Ana river during the
irrigating season was all absorbed and taken in nearly equal quantities by
the North Fork and South Fork ditches. The Sunnyside Division of the
South Fork ran into the old Berry Roberts waste-water ditch about one
mile from where the water was taken out of the river. The water diverted
and conveyed by means of the South Fork or Timber ditch, with its divisions
and systems of conducting the water, continued to be allotted to the respec-
tive claimants therein in the proportion of the number of shares held by
them. It was so allotted, diverted, and used for more than five years
during Borron’s ownership, and during all that time Borron in person, or
by his authorized agent, Col. Tolles, acquiesced in and accepted such allot-
ment of the waters flowing in the ditch, In October, 1881, Borron con-
tracted to sell his land and water rights to appellant, and the sale was
perfected, and the deed therefor was executed and delivered in the spring
of 1882; and the water was continuously thereafter allotted, diverted, and
used the same as before the sale. It appears from the testimony that
an inch of water is sufficient to irrigate from five to six acres of land, and
is considered to be of the value of $1,000 for the purposes of irrigation.

v.64¥%.n0.5—33
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Mhe éirenit court, upon a review of ‘the facts, found, as a conclusion of
law, “that there' was an abandonment by the immediate grantor of. the
coniplaindiit, as. well as by the complainant himself, of the water embraced
by the:appropriation upon which the ‘suit is based,” and upon this ground,
without 'any consideration of the other points involved in the case, dis-
missed the bill of complaint, and rendered judgment In favor of appellees
for thell_' costs, Hewitt v. Story, 51. Fed. 101, :

W. F. Herrin and H. L. Gear, for appellant.

R. E. Houghton, for appellees. , .

.Before_McKENNA, Circuit Judge, and KNOWLES and HAWLEY,
District Judges. ‘ Y ‘ ’

HAWLEY, District Judge (after stating the facts). The argu-
ment of this case extended over a very wide range, embodying with-
in its scope nearly every principle that has ever been enunciated
by the courts, touching in any manner upon the question of the
rights of"agpropriation of water from the public streams or upon
private lands,—the incipiency of such rights, the manner of their
acquisition, how they may be kept up and maintainéd, and in what
manner and under what circumstances such rights may be lost.
We consider the law to be well settled that the right to. water flow-
ing in the public streams may be acquired by an actual appropria-
tion of the water for a beneficial use; that, if it is used for irrigation,
the appropriator is only. entitled to the amount of water that is
necessary to irrigate his land by making a reasonable use of the
water; that the object had in view at the time of the appropriation
and diversion of the water is ‘to be considered in connection with
the extent and right of appropriation; that if the capacity of ‘the
flume, ditch, canal, or other aqueduct, by means of which the water
is conducted, is greater than is necessary to irrigate the lands of
the “appropriator, he will be restricted to the quantity of water
needed for the purposes of irrigation, for watering his stock, and
for domestic use; that the same rule applies to an appropriation
made for any other use or purpose; that no person can, by virtue
of his appropriation, acquire a right to any more water than is
necessary for the purpose of his appropriation; that, if the water is
used for the purpose of irrigating lands owned by the appropriator,
the right is not confined to the amount. of water used at the time
the appropriation is made. He would be entitled, not only to his
needs and necessities at that time, but to such other and further
amount of water, within the eapacity of his ditch, as would be re-
quired for the future improvement and extended cultivation of his
lands, if the right is otherwise kept up; that the intention of the
appropriator, his object and purpose in making the appropriation,
his acts and conduct in regard thereto, the quantity and character
of land owned by him, his necessities, ability, and surroundings,
must be considered by ‘the courts, in connection with the extent
of his actual appropriation and use, in determining and defining his
rights; that the mere act of commencing the construction of a
ditch with the avowed intention of appropriating a given quantity
of ‘water from a stream gives no right to the water unless this pur.
. pose and intention are carried out by the reasonable, diligent, and
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effectual prosecition of the work to the final completion of the ditch,
and diversion of the water to some beneficial use; that the rights
acquired by the appropriator must be exercised with reference to
the general condition of the country and the necessities of the
community, and measured in its extent by the actual needs of the
particular purpose for which the appropriation is made, and not
for the purpose of obtaining a monopoly of the water, so as to pre-
vent its use for a beneficial purpose by other persons; that the
diversion of the water ripens into a valid appropriation only wheére
it is utilized by the appropriator for a beneficial use; that the surplus
or waste water of a stream may be appropriated, subject to the
rights of prior appropriators, and such an appropriator is entitled
to use all such waters; that, in controversies between prior and
subsequent appropriators of water, the question generally is whether
the use and enjoyment of the water for the purposes to which the
water is applied by the prior appropriator have bheen in any manner
impaired by the acts of the subsequent appropriator. These gen-
eral principles are of universal application throughout the states and
territories of the Pacific coast. They have, in one form or another,
been declared, upheld, and maintained by the courts by a uniform

" current of decisions in California ever since the decision in Eddy v.
Simpson, 3 Cal. 249. We cite a few of the many cases upon this sub-
jeet: Kelly v. Water Co., 6 Cal. 106; Kimball v. Gearhart, 12 Cal. 28;
Ortman v. Dixon, 13 Cal. 34; Weaver v. Lake Co., 15 Cal. 274; Mc-
Kinney v. Smith, 21 Cal. 374; Hill v. Smith, 27 Cal. 476; Water Co.
v. Powell, 34 Cal. 109; Nevada Co. v. Kidd, 37 Cal. 283; Mitchell v.
Mining Co., 75 Cal. 482, 17 Pac. 246; Peregoy v. McKissick, 79 Cal.
572, 21 Pac. 967; Civ. Code Cal. § 1410 et seq. The same rules pre-
vail in Nevada: Lobdell v. Simpson, 2 Nev. 274; Ophir 8. M. Co.
v. Carpenter, 4 Nev. 534; Proctor v. Jennings, 6 Nev. 83; Barnes v.
Sabron, 10 Nev.-218; Simpson v. Williams, 18 Nev. 432, 4 Pac. 1213.
In Colorado: Wheeler v. Irrigation Co., 10 Colo. 583, 17 Pac. 487;
Platte Water Co. v. Northern Colorado Irrigation Co., 21 Pac. T11;
Coombs v. Ditch Co., 28 Pae. 966; Ft. Morgan L. & C. Co. v. South
Platte Ditch Co., 30 Pac. 1033. In Idaho: Conant v. Jones, 32 Pac.
250. See, also, Atchison v. Peterson, 20 Wall. 507; Basey v. Gal-
lagher, 20 Wall. 670; Broder v. Water Co., 101 U. 8. 276; Gould,
Waters, § 228 et seq.; Kinne, Irrigation, § 150 et seq. In the light
of these principles and authorities, it is evident that neither appel-
lant nor his predecessors in interest ever acquired any right by ap-
propriation to the extent of water now claimed by him.

But the contention of appellees is that appellant is not entitled
to any amount whatever, under or by virtue of any appropriation
that was made of the waste water flowing in the Berry Roberts
ditch upon which this suit was brought; that such rights as were
ever acquired by such appropriation were either abandoned or lost
by nonuser, by the statute of limitations, which is specially pleaded,
and by the prescriptive rights acquired by a portion of the appel-
lees, and that appellant is estopped, by the line of conduct and ac-
tion of himself and his predecessor in interest, from asserting any
right or claim to such waters for the purpose of irrigating his lands.
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Grouping these questions together for the brev1ty of discussion, it
may be said that, if any of them are well founded in fact, the judg-
ment of the cu'cmt court in dismissing the bill should be sultamed
The legal principles.in regard thereto are well settled. The general
principles pertaining to an abandonment of water rights, which are
applicable to this case, are clearly summed up in Black’s Pom. Water
Rights, § 96, where it is stated that the previous sections—

“Recognize the fact that there may be an abandonment of the exclusive right
to divert and use water acquired by, or resulting from, a prior appropria-
tion; that" such an abandonment may be made either after the prior appro-
priation  hag bedome perfect and complete, and the right under it vested,
or while it is ‘yet imperfect and incomplete, and the right under it remains
inchoate; and, finally, that an abandonment may be express and immediate,
by the inten’cional act of the appropriator, or may be implied from his neglect,
failure to use due diligence in the construction of his works, nonuser of
them after complétion, and the like. The general doctrine concerning the
effect of :such an abandonment, at whatever time or in whatever manner
made, is well settled. The prior appropriator thereby loses all of his ex-
clusive rights to take or use the water which he had acquired, or might
have acquired, by his appropriation; and he cannot, after an abandonment,
reassert his original right to the same, or the same amount of water, as
against a second or other subsequent claxmant, who has taken proper steps
to effect an appropriation thereof.”

In Water Co. v. Crary, 25 Cal. 509, the court said:

“The right of the first appropriator may be lost in whole, or In some lim-
ited portions, by the adverse possession of another; and when such person
has had the continued, uninterrupted, and adverse enjoyment of the water
course, or of some certain portion of it, during the period limited by the
statute of limitations for entry upon lands, the law will presume a grant
‘of the right so held and enjoyed by him.”

In Davis v. Gale, 32 Cal. 34, the court said:

“A party acquires a right to a given quantity of water by appropriation
and use, and he loses that riglt by nonuse or abandonment. Appropria-
tion, use, and nonuse are the tests of his right.”

In Smith v. Logan, 18 Nev. 154, 1 Pac. 678, the court said:

“The findings show that from the year 1861 until 1867, inclusive, Logan
irrigated from ten to thirty-five acres of land. During the years 1868, 1369,
and 1870 he made no use of the waters, and in 1871 and 1872 he irrigated
but five aéres. During these five years plaintiff and his predecessors in
interest used the waters of the creek under their appropriations adversely
to Logan.. They therefore acquired the right to so much of the waters
appropriated by Logan as he failed to use during the period limited by the
statute of lijnitations.”

Section 1007 of the Civil Code of California provides that:

“Occupancy for the period prescribed by the Code of Civil Procedure is
sufficient to bar an action for the recovery of the property, confers a title
thereto, denominated a title by prescription, which is sufficient against all.”

Section 1411, under the title of “Water Rights” declares that:

“The appropriation must be for some useful or beneficial purpose, and
when the appropriator and his successor in interest cease to use it for such
a purpose, the r;ght ceases.”

The acts and conduct of appellant and of his predecessors in in-
terest, relative to the use of the Berry Roberts ditch by the owners
of the South Fork Company as part of their system for conveying
the water which belonged to the South Fork ditch by right of prior
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aporopriation, are inconsistent with the claim made in the bill of
complaint. In order to avoid the force and effect of this evidence,
appellant contends that the original right of appropriation, as ac-
quired by the locators of the Berry Roberts ditch, has been preserved
and maintained by the assertions of Borron and appellant at various
times during their respective ownership of the land, and during the
time they were exclusively using the 30 inches of water from the
South Fork or Timber ditch, “that they were entitled to the water
embraced by the waste-water appropriation.” Such declarations
by words of mouth, unaccompanied by any act or deed in vindication
and maintenance of them within the period prescribed by the statute
of limitations, is wholly insufficient to keep alive the rights they had
previously acquired by the appropriation and use of the waste water
- in the Berry Roberts ditch for the purpose of irrigation during the
irrigating season. In Cox v. Clough, 70 Cal. 347, 11 Pac. 732, the
court said:

“If the defendants used and held the water adversely for five years next be-
fore suit was brought, the mere disputing their right to such possession
by the plaintiff would not prevent the bar of the statute. * * * The sev-
enth finding might be literally true,—that is, defendants and their grantors
might have ‘claimed the right to the exclusive use of all the waters,’—and

yet they may never have been for a moment in the possession of such wa-
ters.”

No heed was ever given—no attention ever paid—to the asserted
claim of ownership made by Borron or appellant. The asserted claim
'was never recognized nor in any manner respected by any of the ap-
pellees, nor by any of the parties using the Berry Roberts ditch for
the purpose of conveying the water of the South Fork ditch therein.
The contention of appellant that the use of the Berry Roberts ditch
was consented to by appellant and his grantor, and only amounted
to a temporary license, which was revocable at their will and
pleasure, is not sustained by the facts. The suit is without merit,
and devoid of any equity whatever. Appellant’s rights to water for
the purpose of irrigation have not been impaired. Whatever rights
he or his grantor ever had to the waste water during the irrigating
season have been lost by their conduct and by their nonuse of the
water, and appellant is not in a position to complain of the use of the
waters of the Santa Ana, river by other parties.

‘To recapitulate: The locators of the Berry Roberts ditch claimed
the waste water of the river to irrigate their lands situate in section
16, After a few years they discovered that such waters were wholly
insufficient for such purpose; that said ditch and the water rights
acquired by its construction could not be relied upon to furnish water
during the dry or irrigating season; that, to quote the language of
one of the witnesses, the water was so scarce that the land was Ha-
ble to “dry up and blow away.” The locators then, for the purpose
of obtaining the necessary quantity of water to irrigate their
lands which were fit for cultivation, procured, by agreement and
purchase, certain interests in the waters flowing in the South
Fork or Timber ditch, which, with the North Fork ditch, had a
prior right to the waters of the Santa Ana river, as against the
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"Beitty Réberts ditch. After acquiring the waters of this diteh, they
and their-gramtees stopped usmg any of the water they had formerly
appropriated. ;They succeeded in making an agreement with some
iother owners. bf the South Fork to; convey the waters from said ditch

over:into, the: ¢channel of the Berry.Roberts ditch, and prior to 1877
all the owmners; consented to this;change of the waters and united in
its use,; ‘The owners of the South Fork diteh took absolute, com-
plete, and exclusive possession, use, and control of the Berry Roberts
.waste-water ditch,—whether rightfully or wrongfully, by consent or
otherwise, need not be here determined. - They.appointed overseers,
or “water masters,” as they are sometimes called, who issued time
cards to the shareholders, and upon such cards: allotted and dis-
tributed: fo the owners: in the South Fork or Timber ditch all of
the water which was taken and conveyed through the Berry Roberts .
waste-water.ditch, to the entire exclusion of any and all other waters
and water rights. After a few years use of the water in this way,
it was discovered that a great saving of water could be made by chan-
‘ging the course of thé ditch, and takmg the water out at a point
.further up the river, so as to avoid sandy places in the river bed.
This change did not give the full relief anticipated, and another
change was made. From. the year 1874 up to the time of the com-
mencement of this suit, in 1887, all of the water used upon the 240
acres of land now owned by appellant for the purpose of irrigating
the same, was'water represented by the 80 shares'in the Timber ditch
owned by ‘appellant and his predecessors in interest, and this amount
of water is sufficient to irrizate said lands. The dlverswn and use
of this water in the way and manner stated were with the knowledge,
.consent, and acquiescence of Borron, the immediate predecessor of
appellant, and- were claimed by the other owners of the South Fork
ditch to be adverse to any right or claim under the original loca-
tion and appropriation of the waste water in the Berry Roberts ditch.
The testimony shows that the use of the waste water in the Berry
Roberts ditch was abandoned, in so far as it had, prior to 1873, been
used as a source of water supply during the irrigating season; that
in 1874 the Berry Roberts ditch was taken possession of and used
by the South Fork Ditch Company; that ever since that time the
South Fork Company has had the sole and exclusive possession, use,
management, and comtrol of it; that all the water which has run
through it has'been the water actually appropriated by the South
Fork Company; that during the full time of Borron’s occcupancy of
the land, from-June, 1874, to the fall of 1881, he never questioned the
right of the South Fork Company to the waters flowing in the Berry
Roberts ditch; orito any part or portion thereof; that during all this
time he only feceived water to irrigate his land through the Berry
Roberts ditch on his 30:shares from the South Fork Ditch Company.
Substantially the same state of facts continued to exist after appel-
lant purchased the.land, in 1882. One witness, the son of appellant,
‘testified that:hevprotested, on behalf of appellant, against the use of
‘the Berry Roberts waste-water ditch:-being taken by the South Fork
Company, and-that appellant occasionally used such water for irrigat-
ing his lands; but this tse of the waters, it is admitted, was con-
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fined to the nonirrigating season in the early spring or late fall of
the year. Col. Tolles testified that the expense of constructing what
was called the “South Fork” of the Santa Ana ditch in 1877 was
paid upon the basis of the shares in the waters of the South Fork
ditch; that the original Berry Roberts ditch was thereafter used to
convey the waters of the claimants in the South Fork of the Santa
Ana continuously, so far as he knew, until the injunction which was
issued in this proceeding; that the South Fork or Timber ditch water
filled the Berry Roberts ditch to its full capacity; that repairs were
subsequently made upon the Berry Roberts or South Fork ditch pro
rata, according to the ownership of the respective parties; that Mr.
Borron and appellant paid their proportionate share; that the water
was apportioned pro rata on the basis of ownership of the South
Fork shares; that there was no distribution of waste water, to his
knowledge, to either Borron or Ball, other than during the rainy
season, at which time it was not the custom to confine distribution
to the water tickets, but each party was then allowed to continuously
use the water; that during the irrigating season no waste water
was used or distributed in the Berry Roberts ditch. All the testi-
mony of the several water overseers or water masters and time-
keepers and others was substantially to the same effect. The waste-
water rights of the Berry Roberts ditch location, having been lost
by nonuser upon the part of Borron prior to the time when appellant
acquired the land, could not be reasserted so as to acquire thereafter
any right therein, except by the continued and adverse use of such
rights for the period of five years, or by a new and valid appropria-
tion of the water. In Cannon v. Stockmon, 36 Cal. 540, the court, in
relation to this subject, said:

“A party who has been in the continued, exclusive, adverse possession for

five years is entitled to the benefit of the statute of limitations, although
the five years are not next preceding the commencement of the action.”

As against the appellees who have acquired rights to the waters
of Bear creek and the Santa Ana river subsequent to the location of
the Berry Roberts ditch, the question here is, as stated in Hill v.
Smith, supra:

“Has the plaintiff’s use and enjoyment of the water for the purpose for
which he claims its use been impaired by the acts of defendant?”

This suit, it must continuously be borne in mind, is exclusively
founded upon the alleged rights of appellant of water for irrigating
purposes during the irrigating season, and not for any deprivation
of water during the rainy season, or the waste waters then flowing
in the Santa Ana river, or through any of the many ditches or canals
that have been mentioned. It is therefore necessary for appellant,
in order to sustain this action as against the subsequent appro-
priators, to affirmatively show that his right to the waste waters
of the Berry Roberts ditch for use during the irrigating season has
been impaired by the wrongful and unlawful acts of the appellees
to his injury. This he has not done. No injury has been shown.
The absorption of the right to flow water into the Berry Roberts
ditch by the South Fork Company, and the use of said ditch for the
conveyance of the water were really beneficial, instead of detri-
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mental, -to ‘appellant. - Instead of the uncertain and insufficient
quantity of water which then flowed in the Berry Roberts ditch, he
has, undler the agreements and changes in the condition, as before
stated, obtained a valuable right amply sufficient to supply his wants,
and to enable him to cultivate, irrigate, and improve his land. It
cannot, in the light of all the facts and circumstances set forth in the
voluminous record on file herein, be consistently claimed that his
rights have in any manner been injured or impaired by the acts of
appellees. . In Sharp v. Hoffman, 79 Cal. 406, 21 Pac. 846, the court
said:

“The gravamen of plaintiff’s action being the deprivation of water for ir-
rigation  during the irrigating seasons in the years 1883, 1884, and 1885,
whereby he suffered loss, it is incumbent on him to show by satisfactory
evidence (Code Civ. Proc. § 1835) a right to the use of the waters of the
creek during each of such seasons, and interference with such right and a
consequent injury.” :

The same general principles are announced by the supreme court
inAtchigon v. Peterson, 20 Wall. 514. Mr. Justice Field, in deliver-
1ng the opinion of the court, after citing and reviewing certain cases
in the courts of California and Nevada, said:

“What diminution of quantity or deterioration in quality will constitute
an invasion of the rights of the first appropriator will depend upon the
special circumstances of such case, considered with reference to the uses
to which the waste water is applied. * * * In all controversies, therefore,"
between him and parties subsequently claiming the water, the question for
determination is necessarily whether his use and enjoyment of the water
to the extent of his original appropriation have been impaired by the acts
of the defendant.”

Upon a review of the evidence, and of the principles of law ap-
plicable thereto, we are of opinion that the conclusion reached by the
circuit court is correct. The judgment of the circuit court is affirmed,
with costs.

KNOWLES, District Judge (dissenting). The first question pre-
sented for consideration is as to the jurisdiction of the court in which
the suit was instituted. The suit was commenced in the circuit
court of the United States for the Southern district of California.
The first bill was filed on January 10, 1887, To this bill, answers
were filed; and issue joined. Subsequently, considerable evidence
was taken in the case. On the 5th day of November, 1888, complain-
ant came into court, and asked to be allowed to withdraw his original
bill of complaint, and to file an amended bill, which request was
granted. On March 7, 1889, it was stipulated that the respondents
in the suit might amend their answers to the amended bill of com-
plaint on or before the 18th of that month. Other matters were also
provided for in said stipulation. On the said i8th day of March, one
of the respondents, named Brown, filed, instead of an amended an-
swer, a plea in abatement to the jurisdiction of the court. The mat-
ters alleged were (1) that the complainant was a citizen of the state of
California, and not of New York, as alleged in the bill, and that re-
spondenis were all citizens of the first-named state; (2) that other
persons claiming, under the same title with complainant’s, interest in
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the property which is the subject of this suit are citizens of the state
of California, but are not made parties complainant or defendant to
said bill, and it is not in said bill made to appear that such other
persons, or any of them, were requested to and refused to join with
said complainant in bringing his said bill of complaint; (3) that such
suit or bill does not really and substantially involve a dispute or con-
troversy properly within the jurisdiction of said honorable court, in
this: that parties have been improperly or collusively made and
joined as defendants for the purpose of creating a case cognizable
by said court. Complainant moved to strike out this plea as im-
properly filed, subsequent to the filing of an answer by said Brown,
to the merits in the cause, and as a pleading not authorized by the
stipulation in the case. The court sustained this motion, and the
plea was stricken out. The cause was tried, and judgment entered
for respondents. Complainant alone has appealed the cause to this
court. This ruling of the court is not assigned as error; there was
no hearing as to the facts presented in this plea. Had the motion
to strike out been overruled, complainant would have had the right
to have joined issue upon the facts set forth in the same. This court
cannot consider any alleged error in this ruling of the court in strik-
ing out said plea. It is now urged that this court must consider
the allegations set forth in said plea on account of the provisions of
the act of March 3, 1875 (18 Stat. 472); that by virtue of that act,
the practice as to pleas in abatement involving jurisdiction have been
changed. The practice which has heretofore prevailed in the federal
courts is that any plea in abatement should be filed and heard before
any answer is made to the merits of the bill. It seems to be urged
that this plea can be made at any time during the progress of the
suit. The provisions of said aet which it is urged have this effect are
as follows:

“That if in any suit commenced In a circuit court or removed from a
state court to a circuit court of the United States, it shall appear to the
satisfaction of said circuit court at any time after such suit has been brought
or removed thereto, that such suit does not really and substantially involve
a dispute or controversy properly within the jurisdiction of said circuit court
or that the parties to said suit have been improperly or collusively made or
joined either as plaintiffs or defendants for the purpose of creating a case
cognizable or removable under this act, the said circuit court shall proceed
no farther therein, but shall dismiss the suit, or remand it to the court
from which it was removed as justice may require.”

There is nothing in this statute which would show that there was
any intention of changing the order in which a defendant or respond-
ent may make his pleadings. It does seem, however, that this statute
has changed the mode in which the objection to the jurisdiction of
the court may be made. Formerly the practice was to make it by
plea; now it may be made in different ways. In the case of Morris
v. Gilmer, 129 U. 8. 315, 9 Sup. Ct. 289, the supreme court says:

“The statute does not prescribe any particular mode in which such fact
may be brought to the attention of the court. It may be done by affidavits,
or the depositions taken in the cause may be used for that purpose. How-
ever ai?pe, it should be upon notice to the parties {o be affected by the dis-
1SS
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In the case of ‘Nashua & L. R. Corp. v..Boston & L. R. Corp., 136
U.' 8. 356, 10 Bup: Ot: 1004, it was held that the rule requiring the
question of jurisdiction to be raised by demurrer or plea had been
changed by said act of:March 3, 1875. In the case of Anderson v.
‘Watt; 138 U. 8. 701, 11 Sup. Ct 449 the supreme court again con-
sidered: this point; and said:

“Under the act of March'3, 1875, determining the jurisdiction of circuit
courts of ‘the United States (18 Stat. 470, 472), the affection to the jurisdic-
tion upon a denial of the averment of citizenshlp -is not confined to a plea
in abatement or & demurrer, but may be taken in the answer; and the time
at which it inay be raised is not restricted ”

I thmk, upon a review of these dec1s1ons, it will be seen that the
mode in which the objection to the Jumsdmtmn may be made is
changed by the statute, but not the order in which a plea in abate-
ment to the _]urlsdlc*aon may be filed. Except so far as the matters
were presented in the discussion of this plea in abatement, the juris-
diction of the circuit court was not raised. There cannot be much
doubt as to the ruling of that court as the case was presented. There
does not seem to be any doubt but that the very questions sought to
be presented by the.said plea in abatement may be raised in this
court. without such plea. In the case of Morris v. Gilmer, supra, the
supreme court said

“At the present term, it -was held that whether the circuit court has or has
not jurisdiction is a question which this court must examine and determine,
even if the ‘parties forbear to make it, or consent that the case be consid-
ered upon its merits.” Metealf v. Watertown, 128 U. 8. 586, 9 Sup. Ct. 173.

To the same effect is the case of Nashua & L. R. Corp. v. Boston &
L. R. Corp., supra.

About the same questlons as were presented in the plea in abate-
ment were presented in the answers of respondents. It is proper
that they should be considered. It is urged that the evidence shows
that complainant was not a citizen of New York, but of the state of
California, when suit was commenced. This is the evidence adduced
to establish this fact. Harvy Hewitt, son of complainant, said, in
giving in his evidence:

“Q. Where has your father resided since he returned to the state? A. A
greater portion of the time he has resided on the ranch In section 16. Q. Is
he & married man? A. My father? Q. Yes, sir. A. Yes, sir. Q. Has he
had a family with him? A. Why, I should say he had.”

There is some other evidence bearing upon this point. In speaking
of 4 deed desired to be introduced in evidence, the complainant, in
giving in his evidence, said:

“Q. Mr. Hewitt, since the taking of the testimony last fall, have you
made any search for that deed? A. Yes, sir. Q. Where did you make that
search for that deed? A. 1 have made it during— I made it among my
home papers at New York.”

The evidence shows that the complainant had been engaged in the
mercantile business in Cleveland, Ohio, for 25 years, and that for
the 18 years previous to his coming to California he had been in busi-
ness in New York City. In speaking about his taxes he said he pald
taxes on a houseand lot in New York and on a house and lot in
Cleveland. He made a contract to purchase the ranch, irrigated, from
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time to time, by the water in dispute, in 1881. At that time com-
plainant was in California for a short time, from two weeks to a
month. In the spring of 1882 he was again in California for a time.
In the fall of 1881 he placed a son, Harvy Hewitt, upon the said
ranch, and entered into a partnership agreement with him for the
cultivation of the same, and for a sale of one-half thereof. This was
to continue for five years. In October, 1885, he came to California,
and seems to have remained. there most of the time until the bring-
ing of this suit. - At times, it would appear from the evidence, before
and after the bringing of the suit, he went to New York for some
purpose. The partnership agreement with his son was terminated in
the month of July, 1886, On the 10th day of January, 1887, this
suit was commenced. It should be observed that there was no evi-
dence introduced which seems to have been intended for this issue
of citizenship. The evidence came out casually when examining the
witnesses upon other points. The evidence bears only upon the
point of residence, and not upon that of citizenship. “Residence”
and “citizenship” are not synonymous terms. Robertson v. Cease, 97
U. 8. 646. In-the case of Grace v. Insurance Co., 109 U. 8. 278, 3
Sup. Ct. 207, the supreme court said of the plaintiffs: “They may
be doing a business in, and have a residence in, New York, without
necessarily being citizens of that state” There are numerous cases
which show that a man may reside with a family in a place, and not
be a citizen of the place. Citizenship rests very much in intention
coupled with acts. There is perhaps a serious question arising in
considering this point, owing to the fact that citizenship in New York
is alleged in the bill and denied in the answer, and an allegation that
complainant “was and is a citizen of the state of California.” TUpon
whom does this cast the burden of proof as to citizenship,—the com-
plainant or respondents? Before the act of March 3, 1875, above re-
ferred to, the rule in the federal courts was well established that,
whenever the jurisdictional facts were averred in the bill or declara-
tion, it should be taken as prima facie true upon this point, and the
objection thereto should be taken by plea in abatement, and the
burden of proof was upon the party making the plea. Sheppard v.
Graves, 14 How. 505, 512; De Sobry v. Nicholson, 3 Wall. 420. I
see no objection to continue this rule. As the matter now stands
I apprehend it would net be sufficient to simply deny that complain-
ant was a citizen of New York. That would not show a want of juris-
diction. Complainant might be a resident of some other state,
where none of the respondents reside. The allegation that he was
a citizen of California at the date of the suit is an affirmative allega-
tion, and material. If the denial of the averment in the bill of citizen-
ship casts the burden of proof on complainant, then all the former
rules upon this point have been reversed, and it cannot be told
whether or not a court has any jurisdiction of a cause until that ques-
tion is established. Really, in an action at law, the question would
be left to a jury. It could not be considered that a court had, prima
facie, any jurisdiction to make any order in a case until this question
of jurisdiction was settled. Holding, as I do, that the burden of
proof is cast upon the respondents to establish, under the circum-
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stances, want ‘of jurisdiction in the circuit court, it must be held
that they have failed upon this issue.

-It is urged that the bill should be dismissed for the further reason
that one Story, who, it appears, owns one-third of the Berry Roberts
ditch; and the waste-water right used through the same, should have
been mdde a party complainant in the suit. If he was a necessary
party complainant in the bill, then this point may be well taken. It
appears:-that Story was g citizen of the state of California, and was
not only:interested in the Berry Roberts ditch, but claimed some
interest in the South Fork ditch of the Santa Ana river, Sunnyside
Division. In the bill'it is charged that the parties owning in this
ditch had diverted, with others, water to which complainant was en-
titled. X the respondent Story was associated with the owners
in-that South Fork ditch, and had co-operated with them and others
in diverting the water to which complainant was entitled, he was
a proper party respondent. It seems to be urged, however, that,
because Story was a one-third owner in the Berry Roberts ditch, com-
plainant could not proceed without making him a party complain-
ant, or showing some reason for not doing so. This presents the
question,. could the rights of Hewitt be determined, as far as the
Berry Roberts ditch is concerned, without making Story a party,
80 that his rights would also be determined therein? This point was
presented in the Mining Debris Case, 8 Sawy. 628, 638, 16 Fed. 25.
In rendering a decision upon demurrer to the bill in that case, Judge
Sawyer said: '

“I am satisfied, also, that the complainant is entitled to maintain the
suit without joining his cotenant or making him a defendant. His interest
—his estate—is several. There is but a unity of possession. His interest
or estate is capable of being injured, and he is entitled to have it protected
from irreparable injury, whatever course his cotenant may see fit to pursue.
He claims nothing against bis cotenant. The cotenant is not an indispensa-
ble party to a determination of his rights. In this state, both before the
Code, under the common-law rules, and after the adoption of the Code, by
express provision carrying the former rule into it, it was settled that tenants
in common could sue alone.”

When a tenant in common is given the privilege, by a state statute,
to sue alone to protect his rights, I do not see but this comes within
the rule recognized by the federal courts,—that, where a right is
given by a state statute, a federal court may be called upon to en-
force it.  The following cases maintain that one tenant in common
can sue for an injury to his estate or interest: Goodenough v. War-
ren, 5 Sawy. 494, Fed. Cas. No. 5,534; Himes v. Johnson, 61 Cal. 259;
Lytle Creek W. Co. v. Perdew, 65 Cal. 447, 4 Pac. 426. The diver-
gion of water from one entitled thereto is in the nature of a private
nuisance. Parke v. Kilham, 8 Cal. 79; Water Co. v. Chapman, Id.
392. Al the rights of Hewitt in the Berry Roberts ditch can be
adjudicated without joining with him his cotenant Story. It does
pot seem to'me necessary that he should have been made a party com-
plainant. S _ :

But it is also urged that certain parties who were owners in the
South Fork and Sunnyside Division ditch, and whose names were
suggested by the answers of respondents, were not made parties re-
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spondent; that these parties were necessary parties, and therefore
the bill should be dismissed. The claim is that the cause cannot
proceed to judgment without these parties. This action is ome in
the nature of a suit to abate a nuisance. The nuisance is one that
has existed, and is threatened to be continued. It is for the diver-
sion of water from complainant’s ditch and land, to which he is en-
titled, and the threatened continuation of this diversion. Complain-
ant asks for an injunction to restrain and prevent this diversion.
This being the nature of the suit, then the rule is that only those per-
sons can be made parties respondent against whom an action at law
can be maintained for damages for creating such a nuisance. Wood,
Nuis. § 795. If we turn to the law, we find that, in an action for .
damages for the creation and maintenance of a nuisance, the per-
sons who create and maintain the same are jointly and severally
liable, and an action can be maintained against one or any number
of the offending parties. Pom. Rem. & Rem. Rights, § 281. The
creating of a nuisance is in the nature of a tort. It is difficult to
see upon what ground an injunction could be asked against any one
who it did not appear was engaged in the diversion of the water, al-
though he might be an owner in the ditch into which the water was
diverted. In the Mining Debris Case, supra, Judge Sawyer said:

“I can perceive no sound reason, in the established principles of equity
jurisprudence and practice, why two or more of the parties injured by the
common nuisance should not be permitted to unite, and two or more of
those co-operating to commit it should not be joined in one suit to redress
the injury, and to enjoin a continuance or increase of the nuisance thus in
common inflicted.”

The respondents, in their several answers to the bill, made certain
denials of having diverted the waters of the Santa Ana river so as to
prevent any of them from flowing down to the Berry Roberts ditch
and to complainant’s land; but these denials involve what is termed
a “negative pregnant,” and, as a fact, they admit such diversion.
They are to the effect that they have not diverted, appropriated, or
used any quantities of the water of the Santa Ana river in excess of
the quantities lawfully belonging to any prior or subsequent appropri-
ators, or any other waters than such as said respondents are entitled
to as appropriators. They deny that they threaten to divert, appro-
priate, or use any waters of said Santa Ana river, except such as
they are legally entitled to divert. They deny that the said respond-
ents prevent any water flowing to the complainant’s land to which
he ig legally entitled, or in any manner entitled. Now, as to all these
parties, there can be no doubt they were made respondents properly,
as they admit, as I have said, the diversion complained of. Whether,
in doing so, they have interfered with any of the rights of complain-
ant, is the matter to be determined in this action. I do not see how
any statement in the answers as to the other parties show that they
are necessary parties in this action, but that without them the case
cannot proceed to judgment. Considering all ihese matters, I do not
think the respondents have shown any lack of jumsdiction in the cir-
cuit eourt or in this court.

‘We come now to the merits of the case. It appears that the first
appropriators'of any of the waters of the Santa Ana river constructed
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a diteh commencing at a;point about.three miles below the ditch of
complamant. This ditch was called the. “Timber Ditch,” and was
divided ipte twe forks,—one. called. the: “North Fork,” and the other.
the “South;Fork.” The persons taking out water in what was known
as the “North Fork” changed their point of appropmatxon to a point
near the mounth of the cafion at which the Santa Ana river comes into
the San Bernardino valley. They enlarged a ditch, which had the
name of the:“Cram and Van Leuven Ditch,” or the “Van Leuven
Ditch.” - This was done some years before the Berry Roberts diteh,

in which. complainant claims a two-thirds interest, wag dug. In
about 1869, Berry Roberts, George A. Craw, and Henry Suver-
. krup constructed the Berry Roberts ditch. In 1870 they had a
record made by what are termed “water commissioners” of their loca-

tion of a water right. . This record shows that the appropriation was
of the waste waters of the Santa Ana river. The evidence tends to
prove the sameifact—that it was the waters that were not then appro-
priated by those who had constructed the Timber ditch, and the North
Fork ditch that were thereby secured, - These parties used these
waste waters through this ditch for some time. Their grantees used
them - at :times, certainly up to 1874. Prior to 1874, parties who
owned in the:South Fork: of the Timber ditch began to sell out their
interest. in..the waters appropriated thereby. The sale was of so
many shares in the waters of the South Fork of that ditch. A Mr.

Borron, who had become the owner of some 240 acres of the land for
the 1rr1gat10n of which this Berry Roberts ditch was constructed,

with one Ball, who also owned an interest in this ditch, and some
land, 1rr1gated therewith, obtained some of the shares of thls Timber
dltch water, and hegan to- divert in the dry season, in the summer,
their share of the Tlmbep ditch water through this ditch, In 1874
certain other partles, owners in the Timber ditch water, desiring to
do the same thing, but not owners in the Berry Roberts dltch made
an agreement with the Berry Roberts ditch that upon certain condi-
tions, to be hereafter stated, they were to be allowed to. run their
shares of water in the Tlmber ditch through this Berry Roberts ditch.

In 1877 or 1878 the owners of the Timber ditch constructed a new
ditch, commencing about three miles above the Berry Roberts ditch
on the said Santa Ana river, called the “South Fork Ditch.” Most
of those who owned Timber ditch water, and who had been using the
same through the Berry Roberts dltch had their water interests
turned into this new ditch. Since that time other ditches have been
dug, which take out more or less of the waters of the said river.

It is, I think, well established that up to 1874, when the owners of
the Timber dltch water began to divert their Water through the Berry
Roberts ditch, there was a. waste-water right used through that ditch;
that is, the Water left in the stream after the South Fork and the
North Fork or Van Leuven ditches were filled. TUnless abandoned,
two-thirds of that right has been vested in complainant through»
proper conveyances. The rlght of complainant in this waste water
and the Berry Roberts ditch is now denied, and the use thereof pre-
vented, by some of the respondents at least It is contended that
this nght 'was lost. by abandonment.. The, decision and judgment in
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the circuit court was based upon this finding. Abandonment takes
place of a water right when one having the right to use the same,
and who is the owner thereof, gives the same up without any inten-
tion of using the same or exercising any ownership over or econcern-
ing it. 8t. John v. Kidd, 26 Cal. 264; Bell v. Red Rock T. & M. Co.,
36 Cal. 214; Judson v. Malloy, 40 Cal. 299. The law does not pre-
sume abandonment; it must be established by the party alleging it.
There has not been shown in evidence a declaration on the part
of any owner in the Berry Roberts ditch showing an intention of
abandoning the same. While it was held by Justice Field, in the
case of Keane v. Cannovan, 21 Cal. 291, 303, that an abandonment
might be inferred from lapse of time, and the delay of the first occu-
pant in asserting his claim to the possession against parties subse-
quently entering upon the premises, he qualified this rule by the fol
lowing: ‘

“But in such cases the leaving of the premises must have been voluntary,
and without any express intention of resuming the possession.”

In that case the claimant of the premises left an agent in charge;
and in regard to the effect of this he said:

“This circumstance is of itself sufficient to rebut the presumption of aban-
donment arising from the fact that he ceased to occupy therm.”

In this case, Borron, the grantor of claimant, left Col. Tolles as his
agent in charge of his property, including his water rights. The fact
of the owners of Timber creek water getting into possession of the
Berry Roberts ditch appear to be about these: According to the
evidence of Col. Tolles, a respondent in this case, an agreement was
made between the parties, which he says was as follows:

“The agreement, in substance, was that, if (they having first forbid our
use of water in that ditch by putting in a dam to shut it off from our use)
we would contribute to the enlargement and the repair of the ditch, we
could then divert our interest, and receive our water pro rata from the
Timber ditch.” '

He stated also that it was in contemplation, at the time this agree-
ment was made, that a new ditch should be constructed to convey
the water of the South Fork or Timber ditch to the different owners.
Witness Glover, called as a witness for complainant, said of this
agreement:

“Mr. Ball was acting as water master, and he asked a question,—~the par-
ties were all together,—if this was -a permanent thing. The answer given
was that, as soon as the new ditch was built, they would have no more use for
this Berry Roberts ditch. Well, under that understanding, the water went
in, anéd no objection was made.”

The evidence shows that the ditch was enlarged to double its
former capacity, and the Timber ditch water owned by certain par-
ties put into it. For the first year there seems to have been no regu-
lar apportionment of the water to different claimants. The next year
{1875) there was, and the water tickets took notice of this waste-
water right. Mr. Borron was there that year, and looked after the
matter, it is presumed, himself. In 1877 or 1878 the new ditch was
built, called the “South Fork Ditch,” and most of those who had
owned water in the Timber ditch took their water out of the Berry
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Robertg ditch, and into this new ditch. Borron left his place, in 1875,
in the. hands of his agent, Tolles, one of the respondents. Borron
writes-to him to look after his waste-water right. In 1880, or be-
fore that: time, there is a talk, it would appear from letters in evi-
dence in the case, of bringing a suit to determine his rights in regard
to this waste water. Tolles, his agent, and one of the respondents,
writes him his waste-water right is in about the same condition as
when he left. . We find from the evidence of Glover that after the new
ditch was built, in 1878, and the Timber ditch water turned into the
same, there arose some digpute about this waste-water right, and that
it was then used on the Hewitt place. The evidence is that at all
times Borron was a great stickler for his waste-water right. Col.
Tolles, a witness for respondents, said:

“He was particular to advise me to maintain intact all his water rights
and interests, referring also to his claim in the waste-water right.”

Again, Cok Tolles, in regard to certain language in a letter he wrote
to Borron in 1880, said, when a witness:

“Q. In your letter to Borron, dated November 22, 1880, which you have
identified as being your handwriting, you speak of the waste-water right
of Borron being retained the same as when he was there? A. Yes, sir. Q.
Now, what right did that have reference to, and right in what ditch? A.
Well, the right was one which he always maintained after his purchase of
the Suverkrup property, and the use of it through the Berry Roberts ditch.”

On redirect examination he again testified:

“Q. You. have just stated, in answer to the gentleman, that the waste-
water right referred to there was one that had been maintained, as I under-
stood you, by Mr. Borron. Maintained in what way, do you mean? What
 do you mean by the word ‘maintained’? A. I meant to convey the idea that
he had claimed such a right and interest, not strictly as maintaining it by
its use, but by setting up that claim.”

Again, Col. Tolles, upon cross-examination, after having testified
that Borron had employed him as his agent, said, in response to the
following questions:

“Q. You accepted that employment, and he left you as his agent in charge
of the property, did he not? A. Yes, sir. Q. To protect his rights? A.
Yes, sir. Q. In this matter that you are testifying to, as the privilege of
putting in the water which you claim from the Timber ditch, Mr. Borron
didn’t propose to re-lease youw any rights which he may have had, did he?
He did . not intend to give you any of his rights, did he, as you understood
it? I mean to water. A. Not to water. Q. He did not intend to create
'th ‘you any owneérship of water, did he? A. No, sir. Q. It was simply as
to whatever water you might have the right to bring from Timber ditch?
A. Yes, sir. "Q. So that substantially it was this: Whatever water you
have a right to of the Timber ditch water you may put into our canal or
our ditch? A, Yes, sir. Q. That, and nothing more, was it? A. That was
ell. Q. Provided you keep up the repairs as stated? A. Yes, sir. Q. That
was the substance of 1t? A, Yes, sir.”

This sort of questlons and answers mlght be referred to for some
time.

When Borron: conveyed his property to Hewitt, he conveyed this
waste-water right. The agreement for a conveyance was made in
1881, but the:deed does not appear to have been signed until 1882.
In 1881 Hewitt went into the possession of the property. The evi-
dence of Harvy Hewitt is that he used 'this waste-water right on
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claimant’s place in 1881, 1882, 1883, and 1884. Valdez, a witness for
1espondent, states that, in 1884 and 1885, Hewitt used the waste
water in the Berry Roberts ditch whenever he wished to, and it was
not used on time tickets. Water in South Fork ditch was generally
used on time tickets. The witness said that Harvy Hewitt, who was
acting for his father, the complainant, always claimed that waste
water, and used it whenever he wanted it. The evidence of both
Borron and Hewitt is that they never at any time did anything look-
ing to the abandonment of that water right. Tolles, as the agent
of Borron, certainly had no authority to abandon that water right. I
do not see how it can be maintained that either Borron or Hewitt
ever intended to abandon that water right. But it is claimed that
they lost it because they allowed the owners of the Timber ditch to
use the Berry Roberts ditch for more than five years for running their
water through the same., If I understand the claim, it is that these
parties obtained the right to the Berry Roberts ditch by adverse pos-
session. Mr. Borron, as has been stated, owned a two-thirds interest
in that ditch in 1874 by purchase from one Suverkrup. Ball owned
one-third by purchase coming from one of the locators and construct-
ors of the Berry Roberts ditch. They had segregated the interest
they had in the Timber ditch water, and diverted it through this
Berry Roberts ditch. They were the legal owners of that ditch and
that water. Tolles and other parties owning other interests in the
same Timber ditch water were allowed, as has been sufficiently de-
tailed, to put their water also into that ditch. But I do not see how
it can be maintained, under the evidence stated, that they acquired
any interest in the Berry Roberts ditch by virtue of that agreement.
That ditch was to be used until New South Fork ditch was construct-
ed, when the use of it was to be relinquished. Certainly, under the evi-
dence, Borron used that ditch to carry his Timber ditch water up,
until 1878. It should be borne in mind that the South Fork
‘Water Company was not a corporation, but an association. What-
ever titles or rights they acquired was as individuals in their
individual capacity, and not in an associated capacity. As to this
Timber ditch water they were tenants in common. They acquired
‘their rights generally by purchase, and in their several names, as ap-
pears in evidence. The respondents have been particular to prove
that, whenever required, Borron paid his share of all improvements
and repairs on the Berry Roberts ditch; that through Tolles he paid
his pro rata share of the building and maintaining the New South
Fork ditch, and keeping that in repair. Under these circumstances,
no adverse possession could arise in any of the South Fork ditch
claimants, for certainly, with the others, Borron must have had pos-
session of the Berry Roberts ditch and the New South Fork ditch all
the time.

Under the statute of limitation it was held by the supreme court,
in the case of Doswell v. De La Lanza, 20 How. 29, that the possession
“must be, in the language of the authorities, actual, continued,
adverse and exclusive for the space required by the statute.” Could
this possession be said to be exclusive when Borron and Ball were
holding possession with the other claimants of water in the timber

v.64r.no.5-—34
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_“diteh? " “Té render possession adverse, so‘as to set the statute of limi-
‘tations in motion, it must be accompanied with a claim of title; and
exclusive of every other right.” MecCracken v. City of San Francisco,
16 Cal. 594, 636, 637. At what time the respondents made a claim
of title to the Berry Roberts ditch, I think it will be difficult to
determine, and at no time was Borron or Hewitt denied the right to
use it'for Timber ditch water. It is said that the water was used
under the supervision of a water master. He was no more than an
agent of the parties holding these water rights. His possession of
these ditches was their possession, if he ever had what is called
“possession” of them. He was as much an agent of Borron as of the
other parties. His duties, I think, only pertained to theapportioning
of water by virtue of an agreement between the parties. There were
certain parties—Tolles, Bates, and Dr. Barton—who went into the
possession’of the Berry Roberts ditch under an agreement with the
owners. Their possession was that of the owners until they com-
menced to hold adversely. *When did they commence to hold ad-
versely? ‘I am unable to tell from the evidence. But under the cir-
cumstances under which ‘they went into the possession, before they
could claim to be holding' adversely, they would have to give Bor-
ron some notice that they ‘were holding adversely. It'is said.that
this notice was given to Col. Tolles, his agent. But Col. Tolles is one
of the parties claiming adversely, accoirding to the contention of re-
spondents. T hardly think a court ought to consider a notice to him
a notice to Borron. He was a man trusted and employed, according
to his own' evidence, to look after and preserve Borron’s property,
and yet he joined in with: others to take away from him, according
to the claims of respondents, without compensation, a valuable prop-
erty interest Borron intrusted to his keeping. He was always a
prominent member of the South Fork Ditch Company. I do not
think that a court ought to hold that notice to him was notice to
Borron. There is no othér kind of notice claimed. “A silent posses-
sion accompanied with no act which can amount to an ouster, or give
notice to his cotenant that his possession is adverse, ought not, we
think, to be construed into an adverse possession.” McClung v.
Ross, 5 Wheat, 116, 124, © :

Taking into consideration that Borron must have been in posses-
sion of the Berry Roberts ditch to the extent that he used it for
Timber ditch water, and we reach another point in the case that
I think is conclusive, as far as the adverse possession of thig ditch
js concerned. “The rule is that, where there is a mixed possession,—
_that is, where there are two or more persons in possession, each under
a separate conveyande or color of title,~the possession will be treated
as being in him who has the better title, upon the ground that the
seisin is in him who has the best title, and, as all cannot be seised,
“the possession follows the title.” Wood, Lim. Act. § 261; Langdon
v. Potter, 8 Mass. 215; Bellis v. Bellis, 122 Mass. 414. I think the
case of Hunnicutt v. Peyton, 102 U. 8. 333, 363-369, supports this doc-
trine. I do not see how it can be held that the respondents held any
distinct and definite part of that ditch as against Borron. As ten-
ants in common -of the Timber ditch water, they had a unity of
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possession, perhaps, of the Berry Roberts ditch. If there was any
possession with Ball and Borron by the other parties using water
in the Berry Roberts ditch, it was a mixed one, and hence the above
rule must prevail. As I said before, one of the main issues in this
case is as to the waste water. Wlien did any of the respondents set
up any claim to the waste water? TUndoubtedly, that waste-water
right was preserved up to 1875. The evidence seems to be conclusive
that from that time up to 1878 the ditch was always filled, during the
irrigating season, with Timber ditch water. In 1878 most all of
those owning Timber ditch water transferred it to the New South
Fork ditch. Then we hear again of this waste-water right. Glover,
in his evidence, says that in 1878 most of the parties turned their
water into this New South Fork ditch, and the question was asked
him: ‘

“Q. And did they cease, then, from taking any water through the Berry Roberts
ditch? A. Well, no, sir; there was a claim set up then to that water as
waste water. Q. Well, what was done about it? A, Well, there were par-
ties, who owned their. water in what was called the ‘New Ditch,’ claimed
they had a right in the other ditch, and this was disputed by. represen-
tatives of the Berry Roberts ditch, and it worked along that way for
quite a number of years. Q. Well, what did the owners or claimers of the
Berry Roberts ditch do in regard to the water in that ditch, or through that
ditch? A. They undertook to use it. Q. Well, did they use it? A. Yes,
sir. Q. Now, where was that water used, and who by? A. Well, it was
used principally on what is now known as the ‘Hewitt Ranch,” and what
was known as the ‘Berry Roberts Ranch,” or on this section 16.”

The Berry Roberts ranch is.the same as the Ball ranch. On the
1st day of January, 1882, Borron conveyed his rights to Hewitt.
It seems Hewitt had gone into possession of all Borron’s ranch, and
property connected with his ranch, in San Bernardino county, in the
fall of 1881. - This was less than four years after we hear of any
claim to this waste-water right. This is what Harvy Hewitt says
as to his use of this right: :

“Q. Now, state what use has been made, if any, of the waters of the
Santa Ana river during the years from 1881 down to the present time by
your father, if you know, and where has the water been used? A. The
water has been used by my father in his place in section sixteen, township
one south. Q. Well, how? A. Used for the purpose of irrigation. Q. For
the last few years? A. In 1881 it was not used continuously because the
ditch did not run the entire year through, but all the time that the water
was in the ditch it was used. Q. You mean that the ditch did not run,
or that the river didn’t run, or that the water didn’t run? A. The water
didn’t rup. Q. Well, how in 1882, 1883, and 18847 Go right along. A. In
1882 we used the water with some exceptions. At some times the water was
taken. We turned it back, and used it. Q. Well, how about the other years
right along? Oh, state generally whether you used it. A. Well, generally
in 1883. In the spring of 1884 the ditch— There was considerable water,
and the Sunnyside water master took possession of it. Q. With your con-
sent or without? A. Without our consent and under my protest.”

The witness ‘Valdez, called by respondents, said, in answer to ques-
tions of counsel for them:

“Q. How did you get your water? A, From Mr. Rob Roberts. Q. What
is the name of the ditch,—Berry Roberts? A. Berry Roberts ditch and Sun-
nyside ditch. Q. Were you working there on time eards? A. I don’t under-
stand you. Q. Were you working there, having water issued to you then,
or delivered to you on time, which was represented by a card? A. Well,
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not Berry Roberts ditch. I don’t recollect we ever used it in that way. He
always claimed that as hig water, and we always used it whenever we
wanted to.”

On cross-exammatxon Lie testified:

“Q.' You said, In’ your direct examination about this Berry Roberts diteh,
he used that water whenever he had a mind to, didn’t he? A. Yes, sir. .
And irrespective of any time tickets, as far as you know? A. Not that I
knew that there was any tickets of that water. Q. That was your under-
standing; was it? A. Yes, sir; that is the way I understood. Q. That there
was no tickets? A. Yes, sir. He always claimed that water, and we used
it whenever~ He seemed to send the water whenever he wanted it.”

This evidence pertained to the years 1884 and 1885. His evidence
and that of Hewitt is corroborated by that of Glover upon this point.

I cannot find that as to this waste-water right it was definitely con-
tradicted by any other evidence. There was never any location of
a waste-water right by the South Fork Ditch Company. The ac-
tion that was done in 1877 by the water commissioners cannot affect
any title to the Berry Roberts ditch or the wagte-water right. The
recitation that they acted upon a petition of the owners of the
Berry Roberts ditch does not prove the fact. This was a location of
another ditch to be constructed from another point, and was used to
convey these peregrinating water rights of the Timber ditch evi-
dently as understood when they were put into the Berry Roberts
ditch. The record says “E. A. Craw and William Curtis met at the
mouth of the Santa Ana cafion, and did change the location of the
Berry Roberts ditch in the following manner,” ete. This is not a
location of the Berry Roberts ditch. Tts head is near three miles
above that of the Berry Roberts ditch, and it covered and ran through
different ground for most of its course. It seems, however, these par-
ties claiming to own the Berry Roberts ditch, after they had changed
its location, did not seem to want to give up the former location
thereof. They now claim both. There is shown no right, as far as
Borron is concerned, in these commissioners, to change the location
of that ditch. At all events, it cannot be held to be a location of the
waste-water right of Borron and Ball.

A contention of some kind seems to be made to the effect that
the appropriation of the waste-water right was not valid because an
appropmatlon of water must be for some beneficial purpose, and that
it appears that more water was appropriated than would 1rmgate the
land sought to be irrigated thereby. There is evidence that in that
locality one inch of water will irrigate seven acres of land, and one
witness gave evidence that, in cultivating some fruits, one inch would
irrigate ten acres of land. If this would make the Berry Roberts
waste-water right void, at the date of its appropmatlon for the reason
assigned, then the appropmatlon of water in the Timber ditch was
also void. The claim that one inch of water suffices generally to
irrigate seven acres or ten acres of land in the San Bernardino valley,
where the goil is a sandy loam, and the atmosphere dry, does seem
to me to, tax even the credulity of one accustomed to irrigation in
other sections of country to a considerable extent. When acquired,
I do not think there is any doubt but that the Berry Roberts waste-
water right ‘was a valid one. The change of notions concerning irriga-
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tion and the quantity of water needed for irrigation cannot affect it. It
should be observed that the facts constituting an adverse possession
are not pleaded. It should be observed that no facts showing ad-
verse possession of either the ditch or water right in dispute are
pleaded. The general rule is that the facts constituting the adverse
possession should be stated. McCloskey v. Barr, 38 Fed. 165. There
is no difference between a plea and an answer in this particular.
The allegation that the action did not acecrue within five years pre-
sents the question as to whether the action for the diversion of the
water accrued within that time. There is no doubt but that re-
spondents had diverted the water complainant claims within five
years. The contention that the ceasing to use any parcel of property
in its nature real estate, or an appurtenance thereto, for five years,
would constitute abandonment thereof, cannot be sustained. No
such arbitrary rule is applied in the consideration of this question.
Time may be an element in determining intention, but not alone ab-
solute proof of abandonment. Partridge v. McKinney, 10 Cal. 181;
Moon v. Rolling, 36 Cal. 333; Judson v. Malloy, 40 Cal. 300. It de-
volved upon the respondents to show abandonment, and the rule
is that it should be clearly established. Neither for this assigned
reason do I find abandonment, and then the evidence does not show a
ceasing to use the waste water for any one five years."

There is one further clause in the evidence of Col. Tolles I will
recite as bearing upon this question:

“Q. What consideration, if any, has he had in this distribution as to the
matter of waste water? A. There was no distribution of waste water, to
my knowledge, to the parties mentioned,—Mr. Borron or Ball,—during that
time, other than was during the rainy season, when all parties shared alike
in the surplus water.”

This is followed up by several answers.

Now, if the waste water was used at any time during the year by
Ball and Borron, or either, that right was preserved. But, as I
think T have shown before, there were no five years when this waste
water was not used by some of the owners thereof in the irrigating
season. It would seem to me that the act of allowing the owners
of Timber ditch water to put their water into the Berry Roberts
ditch by Ball and Borron was an aet of neighborly kindness and ac-
commodation, and the attempt of those thus favored to use this act
to show that the owners thereof had thereby abandoned their right
to the same, with the water right connected therewith, and that the
respondents herein so accommodated had acquired all of the same,
should not appeal with much force to a court of equity and con-
science. Considering this case as best I could, I have been unable to
reach-the conclusion that either the ditch or waste-water right to
which complainant asserts title has been abandoned by his prede-
cessor in interest or himself. I will say that the record is an un-
satisfactory one. Maps used on the hearing were left out by stipu-
lation. They were needed to explain evidence. The evidence is
so mixed up with objections and motions and immaterial evidence
as to be confusing.

Complainant also makes claim to certain other water originally
ased in the Timber ditch. This is urged upon the ground, as I under-
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stand, that this water was. abandened by the owners thereof.: The
Timber:dit¢ch was undoubtedly abandoned, and all water used in the
same, andnot transferred, may be considered perhaps as abandoned.
H:theequitable title in the same had been conveyed in any manner,
undoubtedly this would not oceur. But, allowing that it was aban-
doned, thére is no showing that complainant ever appropriated the
same; ' From' 1875 to 1878 the Berry Roberts ditch was filled, most
of the time,; with Timber ditch water. There was no chance, up to
that time,:to appropriate the same by the user; but, if there was,
it would: not suffice. ‘ v

In 1878ithe Civil Code of California went into effect. Section 1415
of :said- Code, upon the subject of irrigation, provides:

“Af‘pel‘sbﬁ désiring to appropriate water must post a notice in writing in
a .conspicuons place at the point of intended  diversion stating therein, (1)
that:he.claims the water there flowing: tp the extent of (giving the number)
inches measured under & four inch pressure; (2) the purpose for which he
claims it, sind the place of intended use; (8) thé'means by which he intended
to -divert it, ‘and the size of the flume ditch, pipe or aqueduct in which he
intend$ to.divert it. A copy of the notice must within ten days after it is
postqg ’pe;recorded in the office of the recorder of the county in which it is
posted.” . . , . ,

. There are other provisions of the statute not necessary to be here
referred to. Then follows this provision:

“Sec. 1419. A failure to comply with such rules deprives the claimants
of the right to use the water as against a subsequent claimant who complies
therewith.” . , ‘ -

There ‘were notices of the location of all such water by other par-
ties. Neither complainant nor his grantors complied with this stat-
ute in making any appropriation to any of the abandoned waters of
the Timber ditch. This claim is therefore not maintained.

_The locators of the Berry Roberts ditch claimed a waste-water
right.  The water commissioner noted this claim. The evidence
shows ‘what was meant by this term, “waste water.”. It was the
water that was left after the North Fork and the Timber ditch or
South Fork ditches weré'supplied from the waters of the Santa Ana
river.. It is not an easy matter to determine from the evidence how
much water was in fact appropriated as this waste water through
the Berry Roberts ditch. - Berry Roberts was of the opinion his ditch
would carry about 175 inches of water, miners’ measurement. Glov-
er claimed that at one time it would carry about 800 inches, and at
another time 200 inches, of water under miners’ measurement.
© Tolles said that, at times Timber ditch water was put into it, it would
not carry more than 100 or 150 inches of water, miners’ measurement,
but that the ditch was then out of repair. 'The evidence shows that,
about the time'the Timber ditch water was put in, the ditch was
enlarged to double its capacity. There were measurements of the
ditch after it was enlarged, that would appear to be reliable, that
made the capacity of the ditch about 480 inches, measured as above
stated, 'There i one thing to be noticed concerning the evidence es-
timating “the number of inches of water in any ditch from 1860 to
1878. The early estimates of water were much less than the later,
and the actual measurements seem to have shown at all times a much
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larger amount of water than the estimates. Hence I think it would
be safe to find that the Berry Roberts ditch appropriated 200 inch-
es of water There is no dispute but that during certain months
the Timber ditch and the South Fork ditch took all the water in the
Santa Ana river. What was the exact time this occurred cannot be
easily determined from the evidence. Some seasons this period was
much shorter than others. I find that from about the 15th of June
to the 1st of September of each year, as a rule, these ditches took
all the water in the river. As I said before, it seems to be admitted
by the answers of all the defendants that they did divert this waste
water. If the respondents had each set out the amount of water
he or it claims, there might have been a determination of the case
to show who are the exact parties who diverted the water owned
by claimant. As the case stands, the only decree that can be entered
is an injunction enjoining all of the defendants from diverting this
waste-water right from the 1st of September to the 15th of June
of each year. My opinion is that the judgment of the circuit court
should be reversed, and the cause remanded, and the circuit court
directed to enter a decree according to this view.

This opinion was written with the thought that it might be adopted
as the opinion of the court in the case. Finding that the majority
of the court do not agree with the conclusions I have reached, I
present the same as my individual views, and as a dissenting opinion.

MERRIMAN et al. v. CHICAGO & E. I. R. CO. et al. (two cases).
(Circuit Court of Appeals, Seventh Circuit. November 27, 1894.)
No. 69.

1. APPEALABLE JUDGMENT—FINAL DECREE—WHAT CONSTITUTES.

In an action against a railroad company, one W., and others, for a dis-
covery, to redeem, ete., there was a decree dismissing the bill as to such
company, and requiring W. to account for certain bonds. It provided
that he was entitled to credit for such sum as might be rightfully due
him; and that, it appearing that there was pending in a certain state
court a suit in equity in which W. was defendant, touching such bonds,
that an accounting had been had in respect to them, and that a special
master had made a report, which had not been acted on by such court,
execution of the decree should be stayed until final determination of such
suit in the state court, or until further order of the court making the de-
cree. Held, that the decree, as to W., was interlocutory, and not final, ahd
was not appealable,

2. EQUuiITY—PLEADING—ORIGINAL BILL—CONSTRUCTION.

A bill by judgment creditors of the D. R. Company against such com-
pany, the E. I. R. Company, and others alleged in substance, but in great
detail, the execution by the D. R. Company of various invalid mortgages
and trust deeds, the void foreclosure and sale of the property, and the
possession, under such sale and other illegal proceedings and transactions,
of the E. I. R. Company; that the latter company acquired no title to
such property; and that it was about to issue to the attorneys, officers,
and stockholders of the D. R. Company certain bonds, in consideration of
a collusive agreement by them to abandon a contest being made by them
for such property, etc. The bill prayed for a discovery and accounting;
for an injunction restraining the sale or delivery of such bonds; that all



