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LEHIGH MIN. & MANUF'G CO. v. KELLY et al.
(Circuit Court, W. D, Virginia. May 30, 1894.)

JURISDICTION—COLLUSIiVE ORGANIZATION OF CORPORATION.

The organization by the individual stockholders and officers of & cor-
poration existing under the laws of one state of a corporation under the
laws of another state for the express purpose of bringing a suit in a fed-
eral court to try the title to a tract of land claimed by the former corpo-
ration, and conveyed to the latter after its organization and before suit
brought, will not enable the grantee to maintain a suit in ejectment in
such court.

This was an action of ejectment, brought by the Lehigh Mining &
Manufacturing Company against J. J. Kelly, Jr., and others. The
case was heard on defendants’ pleas to the jurisdiction.

dJ. F. Ballitt, Jr., and J. A. Buchanan, for plaintiff.
Morrison & Duncan and F. 8. Blair, for defendants,

PAUL, District Judge. This is an action of ejectment, brought
by the plaintiff, a corporation under the laws of Pennsylvania,
against J. J. Kelly, Jr.,, and others, citizens of the state of Virginia.
The defendants file two pleas in abatement, which are as follows:

“Plea No. 1. And for plea in this behalf said defendants say: That the
Virginia Coal & Iron Company is a corporation organized and existing under
the laws of Virginia; that as such it has been for the last ten years claim-
ing title to the lands of the defendants, J. J. Kelly, Jun., described in the dec-
laration in this case; and said defendants say that for the purpose of fraud-
ulently imposing on the jurisdiction of this court said Virginia Coal & Iron
Company has, during the year 1893, attempted to organize, form, and create
under the laws of the state of Pennsylvania a corporation out of its (the
Virginia Coal & Iron Company’s) own stockholders and officers, to whom it
has fraudulently and collusively conveyed the land in the declaration men-
tioned for the purpose of enabling this plaintiff tq institute this suit in this
United States court. And said defendants say that said Lehigh Mining &
Manufacturing Co. is simply another name for the Virginia Coal & Iron
Co., composed of the same parties, and organized alone for the purpose of
providing jurisdiction of this case in this court. Wherefore defendants say
that this suit is in fraud of the jurisdiction of this court, and should be
abated. And this they are ready to verify,” ete.

“Plea No. 2. And for further plea in this behalf the said defendants come
and say that said plaintiffs should not further have or maintain said suit
against them, because, they say, there was no such legally organized corpora-
tion as the plaintiff company at the date of the institution of this suit, and
they say that the real and substantial plaintiff in this suit is the Virginia
Coal & Iron Company, which is a corporation organized and existing under
the laws of Virginia, and a citizen of Virginia. And said defendants further
say that said Virginia Coal & Iron Company, for the purpose and with the
view of instituting and prosecuting this suit in the United States court,
and of conferring an apparent jurisdiction on said court, did by prearrange-
ment, fraud, and collusion attempt to organize said Lehigh Mining and
Manufacturing Company as a corporation of a foreign state, to take and
hold the land in the declaration mentioned for the purpose of giving this
court jurisdiction of said suit. Whereupon defendants say that the said
plaintiff has wrongfully and fraudulently imposed itself on the jurisdiction
of this court, has abused its process, and wrongfully impleaded these de-
fendants in this court; whereupon they pray judgment,” etc., “that this
suit be abated and dismissed as brought in fraud of this court’s jurisdiction.
And this they are ready to verify,” etc.
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The plaintiff and the defendants have agreed to submit the ques-
tions of law Hriking on these pleas to the court for decision, the
submission being on the following agreed statement of facts:

Agreement.
Circuit Court of the United States for the Western District of Virginia.
Lehigh Mining and: Manufacturing Co. v. J. J. Kelly, Jr., and others.

It is hereby agreed:between the parties to this action as follows, to wit:

(1) That the land:in controversy in this case was, prior to March 1,
1893, claimed by the Virginia Coal and Iron Company, and had been claimed
by said last-named company for some twelve years prior to said date.

(2) That said Virginia Coal and Iron Company is a corporation organized
a?di existing under the laws of the state of Virginia, and is a citizen of Vir-
ginia. .

(3) That on March 1, 1893 said Virginia Coal and Tron Company executed
and delivered a deed of baxgam and sale to said Lehigh Mining and Manu-
facturing Company, by which it conveyed all its right, title, and interest in
and fo the land in controvetsy to sald last-named company in fee simple.

(4) That said Lehigh Mining and Manufacturing Company is a corpora-
tion duly organized and existing under the laws of the state of Pennsyl-

ivania; that it was orgapized in February, 1893, prior to said conveyance,

and is, and was at the date of the commencement of this action, a citizen of
the state of Pennsylvania, and that it was organized by the individual

‘stockholders and officers of the Virginia Coal and Iron Company.

(5) That the purpose In organizing said Lehigh Mining and Manufacturing
Company, and in making to it said conveyance, was to give this court juris-
diction in this ¢ se, but that said conveyance passed to said Lehigh Mining
and Manufac Company all of the right, title, and interest of said
Virginia Coal and Iron Company in and to said land, and that since said
conveyance sald’ Vlrginla Coal and Jron Company has had no interest in
said land, and has not, and never has' had, any interest in this suit, and
that it owns none of the stock of said Lehlgh Mining and Manufacturing
‘Company, and has no interest therein whatever.

(6) That the two pleas in writing filed by the defendants in this cause at

"the May term, 1893, of this court shall be tried by the court without a

jury upon the foregoing statement of facts, but that any party may object
to any of such statements on the ground of irrelevancy or incompetency.

Plaintiff filed the following exception to the foregoing agreement:

“The. plaintiff, by counsel, objects and excepts to the statement in the
first part of the fifth paragraph of the foregoing agreed facts, viz.: ‘““That
the purpose of organizing the Lehigh Mining and Manufacturing Co., and
in making to it said conveyance, was to give to this court jurisdiction in
this case,” because the same is irrelevant and immaterial.

The substance of these pleas is that the plaintiff has, by collusion
between itself and the said Virginia Coal & Iron Company, been
made a party to this suit in order to give this court jurisdiction of
this case. This question is mainly to be determined by the fourth
and fifth paragraphs of the agreement of facts, which are as follows:

“(4) That said Lehigh Mining and Manufacturing Company is a corpora-
tion duly organized and existing under -the laws of the state of Pennsyl-

vania; that it was organized in February, 1893, prior to said conveyance,
and is, and was at the date of the commencement of this action, a citizen

“6f the state of Pennsylvania; and that it was organized by the individual

stockholders and officers of the Virginfa Coal and Iron Company.
“@®) That the purpose in organizing sald Lehigh Mining and Manufactur-
ing Company, and in making to it said conveyance, was to give this court

- jurisdiction in this case, it that sald coiiveyance passed to said Lehigh Min-

ing and Manufacturing Company all of the right, title, and interest of said
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Virginia Coal and Iron Company in and to said land; and that since said
conveyance said Virginia Coal and Iron Company has had no interest in said
land, and has not, and never has had, any interest in this suit, and that it
owns none of the stock of said Lehlgh Mmlng and Manufacturing Company,
and has no interest therein whatever.”

Counsel for the defendants contend that the following admitted
facts in these paragraphs show that this is a collusive suit, and a
fraud on the jurisdiction of the court: That the plaintiff company
was organized a short time before the conveyance of the land in con-
troversy was made, and before the bringing of this suit; that it was
organized by the individual stockholders and officers of the Virginia
Coal & Iron Company; that the purpose, and the only declared
purpose, in organizing the Lehigh Mining & Manufacturing Com-
pany, and in making the deed of conveyance to it by the Virginia
Coal & Iron Company, was. to give the federal court jurisdiction of
this action, brought to try the title to the land in confroversy.
Counsel for plaintiff contend that, although these facts are admit-
ted, and are true, yet, as the Virginia Coal & Iron Company has no
interest in this suit, and owns none of the stock in the Lehigh Min-
ing & Manufacturing Company, and has no interest therein, and
although it conveyed the land to the plaintiff to enable it to main-
tain an action in this court, motives are immaterial, and cannot be
inquired into. They cite Jackson v. Clark, 1 Pet. 628; Jones v.
League, 18 How. 76; Barney v. Baltimore City, 6 Wall. 280; Smith
v. Kernochen, 7 How. 198-215 (not examined). These cases, in the
opinion of the court, do not sustain the position of counsel, and the
exception filed by counsel for the plaintiff to part of the fifth para-
graph, which states “that the purpose of organizing the Lehigh Min-
ing & Manufacturing Company, and in making to it said conveyance
was to give this court jurisdiction in this case,” because the same
is irrelevant and immaterial, is not well taken. The motive—the
object—of parties in putting themselves or others in a position to
invoke the jurisdiction of the federal courts is a subject of inquiry
running through all the cases on this subject. And since the stat-
ute of 1875 it is said:

“If from any source the court is led to suspect that its jurisdiction has
been imposed upon by the collusion of the parties, or in any other way, it
may at once, of its own motion, cause the necessary inquiry to be made,
either by having a proper issue joined and tried, or by some other appro-
priate form of proceeding, and act as justice may require for its own protec-
ggnﬁgi;ainst fraud or imposition.” Hartog v. Memory, 116 U. 8. 588, 6 Sup.

To preclude the court from inquiring into the motives, objects,
intentions, aims, and purposes of parties, and confine it alone to a
consideration of their actions, would be to render it in many in-
stances helpless in its investigation of frauds on its jurisdiction.
Section b of the statute of 1875 provides:

“That if in any suit commenced in a circuit court or removed from a state
court to a circuit court of the United States, it shall appear to the satisfac-
tion of sald circuit court, at any time after such suit has been brought or

removed thereto, that such suit does not really and substantially involve a
dispute or controversy properly within the jurisdiction of said cireuit court,
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or that the parties to said suit have been improperly or collusively made or
joilned, either as plaintiffs or defendants, for the purpose of creating a case
cognizable or removable under this act, the said circuit court shall proceed
no further therein, but shall dismiss the suit or remand it to the court from
which it was removed, as justice may require,” etc. 18 Stat. 470.

In Gréenwalt v. Tucker, 10 Fed. 884, it was held that:

“The’ transfer by a blank deed mala fide, without consideration, of the
title to-land in one state to a citizen of another state, for the purpose of
bringing snit in a federal court, wili not enable the grantee to maintain a
suit in ejectment in such court.”

The consideration of the deed from the Virginia Coal & Iron Com-
pany to the plaintiff is not given in the agreement of facts. It is
termed “a deed of bargain and sale.” If the consideration was
given, the case just cited might be an authority in this case, or it
might not be applicable. But noting the principle in that case,
and in ‘other cases referred to in argument, and applying it to the
case at bar, we might express the court’s conclusion as follows:

The organization by the individual stockholders and officers of a
corporation existing under the laws of one state of a corporation
under the lawe of another state for the express purpose of bringing
a suit in a federal court to try the title to a tract of land claimed
by the former corporation, and conveyed to the latter after its or-
ganization and before suit brought, will not enable the grantee to
maintain 4 suit in ejectment in such court. The claims of the plain-
tiff that the Virginia Coal & Iron Company has no interest in this
suit, that it has no stock in the plaintiff company, and that by the
conveyance of the tract of land in controversy it conveyed all its
right, title, and interest to the plaintiff, may be technically correct;
but it is to the average mind, as a matter of fact, difficult to conceive
how the individual stockholders and officers of one corporation can
organize another corporation for the express purpose of bringing
suit to try the title to a tract of land belonging to them as individual
stockholders and officers of the first corporation, can have said
tract of land conveyed to the second corporation, of which they are
also individual stockholders and officers, and then bring suit to re-
cover said tract of land, and yet have no interest in the suit. The
difficulty to understand this is increased where the facts show that
the only tract of land held by the second corporation is that con-
veyed to it by the first corporation, for the purpose of bringing suit
to try the title to the land. This court cannot give its sanction to
such a device to invoke its jurisdiction. To approve such a scheme
would be equivalent to transferring the litigation of all land titles
where a Virginia corporation claims title to land against an indi-
vidual citizen.of Virginia into the federal courts. -All that would
be necessary to accomplish this would be for “the individual stock-
holders and officers” of a Virginia corporation to orgamze in an-
other state a corporation for the purpose of bringing suit in a fed-
eral court to try the title to the tract of land in dispute, and then
take a conveyance of the tract of land from the Virginia corporation
to the foreign corporation. - The device might be carried still fur-
ther. An individual citizen, finding ‘himself in a controversy with
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his neighbor concerning a tract of land, and desiring to have the
question tried in a federal court, could very readily organize a cor-
poration in another state for the purpose of bringing a suit in the
federal court, then convey whatever interest he claims in the land
to the foreign corporation of his own creation, and in which he is
the only stockholder, and the courts of the United States would be
open to him to litigate in a federal court a question that the laws
of the land, state and federal, contemplate shall be litigated in the
courts of the state of which both parties are citizens. The court
is clearly of opinion that this suit does not really and substantially
involve a dispute or controversy properly within the jurisdiction
of this court; that the plaintiff has been collusively made a party
to it for the purpose of making a case cognizable in a federal court;
and this case must be dismissed.

e

SECURITY CO. v. PRATT.
(Circuit Court, D. Connecticut. November 26, 1894.)
No. 796.

1. REMovAL oF CAUSES—DIVERSE CITIZENSHIP—NOMINAL AND REAL Partrms.
An administrator with the will annexed, a citizen of Connecticut, filed
a bill in the state court for the construction of the will, against two
beneficiaries, citizens, respectively, of Connecticut and" New York,—the
former claiming that certain personal property, bequeathed to her for
life, with power of sale and appropriation of proceeds, should be deliv-
ered to her as her own; and the latter claiming that such life henefi-
ciary should give bonds, under a statute of Connecticut, for the safe-
keeping of such property. Held, that the cause was not removable, the
administrator being, under the law of Connecticut, not a nominal, but a
real, party in interest, and one of the defendants being a citizen of the
same state.

2. SAME—SEPARABLE CONTROVERSY.
There was no separable controversy, in the sense of the statute (Act
Cong. Aug. 13, 1888), between the New York beneficiary and either the
administrator or the Connecticut beneficiary.

This was a suit by the Security Company, as administrator de
bonis non with the will annexed of Nancie Wells Hall, against Mary
Ann Pratt, and Josiah J. White, as administrator of the estate of
Eliza T. White, for the construction of the will of Nancie W. Hall.
The suit was brought in a court of the state of Connecticut, and
was removed by defendant J. J. White to this court. Complainant
moves to remand to the state court.

Chas. E. Gross, for orator.
Roger Foster, for defendant White,
J. Halsey, for defendant Pratt.

WHEELER, District Judge. The orator, a corporation of Con-
necticut, is administrator de bonis non in that state of the estate of
Nancie Wells Hall, with her will annexed, by which she gave the
use, income, and improvement of real and personal estate to Mary
Ann. Pratt, a citizen of Connecticut, her sister, during life, with



