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For the future, if the court foresees. any contingency which' DlllY
justify it, the court, while appreciating the delicacy of dealing with
the custody of persons alleged to be subject to mania or dementia,
or other forms of mental or physical weakness, may deem it prudent
to direct that before the final judgment of this court is announced
the petitioner be brought back within the jurisdiction of the circuit
court for the Massachusetts district, and it undoubtedly has the
power to do so. It is not to be understood, however, from this, that
we decide that an appeal in a matter of habeas corpus brings the
body into the custody of this court, any more than on an appeal in
an admiralty cause the res is transferred to its custody. We mean
by this' only that in one case, as in the other, and indeed in all ap-
peals, this court has the power to make all interlocutory orders
necessary to effectuate the purposes of the appeal, although this
proposition seems to have been doubted in some of the other circuits.
It is ordered that the order entered May 15, 1894, touching the

custody of the petitioner at the Butler Insane Asylum, continue un-
til further ordered; that, except so far as effectuated by the above
order, the petition filed in this cause by the petitioner May 15, 1894,
touching the alleged contempt of court, and as to the custody of the
prisoner, be dismissed; and that the petition filed by the appellees
for dismissal of this appeal stand over to the final hearing, for re-
argument on the question of jurisdiction of the circuit court, so far
as based on diverse citizenship of the parties to the petition for the
writ of habeas corpus.

KING v. McLEAN ASYLUM OF THE MASSACHUSETTS GENERAL
HOSPITAL et al.

(Circuit Court of Appeals, FiI'St Circuit. October 12, 1894.)
No. 95.

1. CIRCUIT COURTS-JURISDICTION-HABEAS CORPUS-PARENS PATRIAE.
The circuit courts have no jurisdiction, as parens patriae, to determine,

upon b,abeas cOI'PUS, the custody of an insane person, where the question
of such custody is one of discretion, as to the place and character of con-
finement, and not of the legality of any restraint.

2. SAME-DIVERSE CITIZENSHIP.
A petition for a writ of habeas corpus by a citizen of one state, seeking

release from illegal restraint by a citizen of another state. is a suit or
controversy between such parties; and the circuit court has jurisdiction,
upon the ground of diverse citizenship, to issue the writ and determine
such controversy, where the question involved is that of the petitioner's
legal right to a discharge from restraint, and not one of discretion as to
the place or character thereof.

8. PRACTICE-NEXT FRIEND-GUARDIAN AD LITEM.
Where proceedings are instituted in behalf of a party by bis next friend,

the court has undoubted power to supersede such next friend by a gUlLl"d-
ian ad litem, who may investigate the circumstances of the and
of the proceeding, and, in its discretion, to stay such proceedings, or
direct their abandonment.

4. HABEAS CORPus-INSANE PERSON-POWER OF CIRCUIT COURT.
K., by his next friend, presented his petition for a writ of habeas corpus,

that he was illegally restrained as a lunatic by Ule M. Asylum:
making no specific allegation touching his sanity or insanity, but alleging
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In the· proceedings for hI, commItment. The return alleged thlLt
the time. of his commitment, a1ld at the time of the return, K. was

da.ligeroullly Insane, which the reply neither admItted nor fully denied.
.&.'guardian ad Utem WllB appointed by the court, who, after examination,
repOr1;ed, advising against the prOliJeeution of the writ. No testimony was
offereclby K. or by the next friend to show K.'s sanity. Held that, as
the .cIrCuit court has no power to provide for the care of a person In

condition, It would be prohibited, both by public policy and
humanity, from merely discharging him from custody; and, in the absence

of K.'a present sanity, the writ should be dismissed, without
regard to defects In the original commitment.

I. BAlIlll-lb:s ADJUDIQATA.
The dismissal by a state court of lL petition for a writ of habeas corpus,

though accompanied by a formal order that the petitioner remain in ens-
lodt;. do.esnot constitute res adjudica.ta In a similar petition in a federal
court, where, as In Massachusetts, the dismissal would not be a bar to
•• new proceeding In the state court.

6. SAUJII-I'RAOTIOE-MoDE 011' REVIEW.
A proceeding upon habeas corpus Is properly removed from the circuit

cOurt 10 the circuit court of appeals by appeal, and not by writ of error.
'1. APPBAL-AssIGNUENT 011' ERRORS.

appellate court will only pel'U1lt those matters to be lIBsigned tor
error that were brought to the attention of the court below during the
llrogress of the trial. Manufacturing Co. v. Joyce, 54 Fed. 832, followed.

This was a petition by William H. King (by Caleb Eaton, his next
friend) for a writ of habeas corpus. The circuit court discharged
the writ, and remanded the prisoner to the custody of the McLean
AsyluID of the Massachusetts General Hospital. Petitioner ap-
pealed,pending which he petitioned for a process of contempt,
on the ground that he had been removed to an asylum in another
district. The contempt proceedings were dismissed (64 Fed. 325),
and the cause is now before the court on final hearing.
Edward Avery for appellant
Geo. O. Shattuck, Wm. A. Munroe, Wm. F. Wharton, and Richard

L. Sweezy, for appellees.
Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis·

trict Judges.

PUTNAM, Circuit Judge. The opinion tlled in this case June 4,
1894 (64 Fed. 325), disposed of the question of the jurisdiction of
this court, and also of that of the jurisdiction of the circuit court,
so far as the latter relates to any alleged restraint contrary to the
constitution or laws of the United States, but left open the ques-
tion of its jurisdiction, so far as based on the diverse citizenship of
the parties to the petition. We must dispose of this, because it is
necessary to determine whether we should affirm or reverse, or only
direct the circuit court to dismiss.
The allegations in the petition touching the citizenship of the pe-

titioner are not in the usual form, and it may well be questioned
whether they are sufficient; yet there is so much doubt touching
them that the court does not feel itself called on to disIrrlss the case
on this account Of its own motion. If the case before the court
was. one, admitte(ily, of such degree. of insanity in the petitioner
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that it was apparent the essential questioo was of the place and
character of his confinement, either for restraint or cure, a very
different question would be presented from that which we under-
stand is raised by the record. In that event the circuit court would
have been asked to perform the duties ordinarily vesting in a su-
perior court of common law, or in the chancellor, as parens patriae;
and under such circumstances it would have had no jurisdiction, as
we will explain hereafter. We conclude, however, that the strict issue
here is that the petitioner is not of unsound mind, to that extent
that he is incapable of self-control or self-care, or needs hospital
treatment, and that he is entitled to his liberty on the ground that
restraint of him as an insane person anywhere cannot be authorized.
We have come to this understanding, although the pleadings are
not positive on this point. The precise question of jurisdiction
thus raised has not been authoritatively determined. In Re Burrus,
136 U. S. 586, 10 Sup. Ct. 850, the following occurs on pages 595 and
596,136 U. S., and at page 850,10 Sup. Ct.:
"So far as the question whether the custody of a child can be into

litigation in a circuit court of the United States, even where the citizenship
of the opposing parties is such as ordinarily confers jurisdiction on that court,
the matter was left undecided in the case of Barry v. Mercein [5 How. 103].
Obviously, although the statutes of the United States have since enlarged
the jurisdiction of the circuit courts by declaring that they shall have original
cognizance, concurrent with the courts of the several states, of all civil suits
arising under the constitution or laws of the United States, or treaties made,
or which shall be made, under their authority, the difficulty is not removed
by this provision, for, as we have already said, the custody and guardian-
ship by the parent of his child does not arise under the constitution, laws, or
treaties of the United States, and is not dependent on them. But whether
the diverse citizenship of parties contesting this right to the custody of the
child could. in the courts of the United States, g'ive jurisdiction to those courts
to determine that question, has never been decided by tIlis court, that we are
aware of. Nor is it necessary to decide it in this case, for the order for the
violation of which the petitioner is imprisoned for contempt is not a judg-
ment of the circuit court of the United States, but a judgment of the district
court of the same district."
In addition are the expressions cited on page 595, 136 U. S., and

page 850, 10 Sup. Ct., from Barry v. Mercein, 5 How. 103, to the
that the questions involved in writs of habeas corpus are ordi-

narily incapable of being reduced to any standard of pecuniary
value. We are entirely satisfied, however, that none of the stat-
utes relating specifically to the jurisdiction of the circuit courts,
and involving money values as a condition of such jurisdiction, in-
cluding that of March 3, 1875, c. 137 (18 Stat. 470), and that of
March 3, 1887, as re-enacted by the act of August 13, 1888, c. 866
(25 Stat. 433), has taken from them jurisdiction of the issue in this

so far as it can be found, if at all, in any older statute, and that,
therefore, we are not required in this case to look for a money value.
That such statutes have only a limited range, either in vesting the
eircuit courts with jurisdiction, or, on the other hand, of divesting
them of jurisdiction given them by any authority outside of statutes
of that particular class, was settled in Be Hohorst, 150 U. S. 653.,
14 Sup. Ct. 221. The proposition is also supported by U. S. v.
Mooney, 116 U. S. 104, 6 Sup. Ct. 304. Here it was held that the
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did the
courts .,over sUltll,for ,forfeItures,

,vested district courts.
sa,d U. S" and page 304,6 Sup. Ct.):
the 0+ plaintifl's (tI:1at is, the United States], we must

holtI ,tMt,tb.(lPUl'l:>ose 1 of the, act of March 3, 1875, was to repeal
by, and all the' laws conferring jurisdiction on the

courts,' and, 'of itself, to cover and regulate the Whole subject. But
thisconsttuction would lead to conseQ.uences which it is clear congresS did
not ' All the laws in force :Qeeember 1, 1873, prescribing the ju-
risdic,1;i9P,,', iOf,' c,ir,CUlt, courts,' were rep,r04uced in Rev., St. § 629; and the
jUl'isd,lc,tion was stated under twenty distinct heads, eighteen of which had
referenM tlj.the jurisdiction in civil caseS. In sixteen of these eighteen heads
the jumsdlCitionis conferred without reference to, the amount in controversy.
• , • •• of 1875, 11;, is, clear, WlloS not intended to interfere with the
prior statUte,,: conferi:lng Jl#isdlction upon the circuitordistrlct courts inspecial
cases'Rlld over Bank v. Harrison, 3 McCrary, 162, 8 Fed.
721. Its purpose was to give to the circuit courts a jurisdiction which the fed-
eral court8 did not then poesess, by their jurisdiction in suits of a
civil nature at common law or in equity, and not to take away from the cir-
cuit jurisdiction conferred by prior statutes, or to divide the
jurisdiCtiQD 'wbtch had for so long a time been vested eXclusively in the dis-
trict courts." , , "

Statutes, ghring power to issue writs of
standf:l, so far as thestlltutes of March 3, 1875, Au-

gust 18, 1888, and other statutes Qf:that class, are concerned, on the
same footing as ,section 629, i'eferredtoin U. S. v. Mooney; so that if
section .the original enactment out of which it arose, ever

circuitco'urts jurisdiction when the issues arose as
they arise in the case aibar,. that jurisdiction remains unaffected
by any other legislation. In re Louisville Underwriters, 134 U. S.
488,10 Sup. Ot. 587, also tends to confirm our conclusions on this
point., .
It is claimed by the appellees that this proceeding is not a con·

troversy, in the sense of the constitution, and that it is only an in-
quisition in behalf of the state. The appellees rely even on the
method of entitling the· cause, but this palpably goes too far.
Oases of habeas corpus in the federal courts may, after the writ
issues,be entitled in behalf of the United States, as was done in the
ftrstMe before the supreme court. U. S. v. Hamilton, 3 Dan. 17.•
So that, if the entitling was of effect, we would have here a proceed·
ing in behalf of the United States, over which its courts would
clearly have jurisdiction. However, this matter of entitling with
the name of the sovereign or state, and substantially all that was
fOrIllerly said touching tJie prerogative character of certain writs,
hiivelong ceased to be of value. Com. v. Dennison, 24 How.
M,'97. It is true that, as claimed by the appellees, Judge Betts,
i.n:h'ilil opinion in Re Barry, 136 U. S. 597, 42 Fed. 113, did say, on
pa'ge 136 U. 8., and page 113, 42 Fed., as follows:
i'A. by habeas corpus can in no legal sense be regarded as Ii suit

Ol"coiJtroversy between parties. •It is an Il1quisition by the government, at
the sUggestion and instance ()f all individual, most probably, but still In the
name and capaeity of the'! s,overeign" to ascertain whether an infant ,Is in

wrongfully and in a way to i;a prejUdice."
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But the latter of his two sentences qualifies the first, and shows
that he had in mind the same class of writs which Ohief Justice
Shaw observed upon, when, in Oom. V. Briggs, 16 Pick. 203, he said,
on page 205, that "as a general rule the writ of habeas corpus, and
all action upon it, are governed by the judicial discretion of the
court, in directing which all the circumstances are to be taken into
consideration." The writ before Judge Betts, as well as that which
Ohief Justice Shaw was considering, involved only the question of
the custody of a child, with reference to which the court sits parens
patriae, and the remarks of these learned judges were appropriate
to that subject-matter. We may as well emphasize at this point the
distinction between proceedings under the writ, when they truly in-
volvepersonalliberty, and proceedings like those before Judge Betts
and Ohief Justice Shaw, touching the custody of a child,-a distinc-
tion which we have already made the basis of our consideration of
the issues in this case. The former involve matters of right, but
the latter only the exercise of a wise discretion as to care, nurture,
or education, and the writ is merely a convenient incident of the liti-
gation. The distinction was well made by Judge Betts, in 136
U. S., on page 602, and in 42 Fed., page 113, as follows:
"The incongruity of awarding proofs, at the instance of husband or wife,

to take away an infant child from the parent having It in nurture and keeping,
upon the allegation that such keeping Is a wrongful imprisonment, Is most
palpable and striking. It is a bold figure of speech, or rather fiction, to which
the law ought not to resort, unless indispensably necessary to be employed
In preservation of parental rights, or the personal fondness of the child." ,

To follow these suggestions to their legitimate conclusion, the
inference from them is that where the court proceeds parens patriae
this writ continues its prerogative character; but where the issue
is th'at of actually illegal restraint the proceeding in the suit of the
petitioner, and not of the state. But the appellees rely on a sup-
posed distinction between the use of the word "cases" and the word

in the section of the constitution defining the fed-
eral judicial power. That section uses the word "cases" in the first
three clauses, namely, "cases, in law and equity," arising under the
constitution and the laws and treaties of the United States, "cases
affecting ambassadors, other public ministers and consuls," and
"cases of admiralty and maritime jurisdiction." So far it has re-
lation mainly, although not entirely, to the subject-matter of the
litigation, and not to the parties involved. It then changes to the
word "controversies," and uses this with reference to "controversies
to which the United States shall be a party," "to controversies be-
tween two or more states," and then, without repeating the word,
continues, "between a state and citizens of another state; between
citizens of different states; between citizens of the same state claim-
ing lands under grants of different states, and between a state, or
the citizens thereof, and foreign states, citizens or subjects." The
eleventh amendment to the constitution, which limits the judicial
power of the United States with reference to the states, provides
that it shall not extend "to any suit" of the class described in it.
.As to the change in phraseology found in this amendment, the
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very soone-that is, in Cohens v. Virginia,
6': Wheat; 264:, after great determined in effect that
the wPrd, "suit" is not so broad as the word "controversy," because
the its jurisdiction on a writ of error, although
the the state of Virginia; pointing out carefully that
a prQCeeaipg i;o. error is not a suit, although it cannot be denied that
it is a controversy. Mr. Justice Iredell, in Chisholm v. Georgia, 2
DaU.419, 4:;31, 4:82, distinguished between the word "controversies"
and "cases," in this connection, by confining the former

are of a civil nature; and Mr. Justice Story, in the first
editil)n,othis Commentaries on the Constitution, both in the text,
at section ,1634, and in the note to section 1668, recognized the
possibWty of this distinction, but did not positively approve or dis-

it. : It has been suggested that the word "all," used in con-
nection with the word "cases," and omitted in connection with the
word. "controversies," has peculiar force. This does not seem well
sustained, but if it were it would not touch the question we are con-
sidering, '.l'p,e change under consideration, from the word "cases"
to the word "controversies," will be found to have been a mere
matter of style, and to have no relation to any limitation or exten-
sion of the class of questions to be adjudicated. As we have already
said, so long as this section of the constitution speaks especially
with reference to the nature of the questions involved, it uses the
word "cases," but, when it considers more particularly proceedings
having relation to the existence of parties, it uses the word "con-
troversies," probably because, when parties are spoken of as arraved
againstel;l,cb other, literary style suggested the change. A lengthy
examinaiionof its history is excusable, because of the interesting
characterof the topic, and of the clear result to which it brings
us. Prior to the adoption of, the Articles of Confederation, the
powers ,exercised by congress of a revolutionary character,
and wereuot accurately, defined. Their growth and general fea-
tures were well explained in PenhaUow v. Doane, 3 Dall. 54. It was
said that:
"The powers of congress at first were, indeed, little more than advisory;

but in proportion as the danger increased they were gradually enlarged,
either by express' grant, or by implication arising from a kind of undefined
authority suited to the unknown exigencies that might arise."
Mr. Justice Iredell, in his opinion, on page 92, touching the power

of the Congress of the Confederation in prize appeals, said:
"It never was considered that before the actual signature of the Articles

of Confederation a citizen of one state was, to anyone purpose, a citizen of
another. He ;WIl,S, to all ,substantial purposes, as a foreigner to their forensic

, Jfrigol'ous law had been euforced, perhaps he might have
been deemed ail alien, without an eXDress provision of the state to save him.
And as an unjust decision upon the law of nations in the case of a foreigner
to all the stateS might, if redress had not been given, have ultimately led to
a foreign war, 1lJl' \mjust decision on the same law in one state, to tbe prejudice
ofa citizen of Il,nother state, might have ultimately led, if redress bad not
been given, to a civil war,-an evil much the more dreadful of the two. I
have made these' ob8ervations merely as to the propriety that this power
should have been 'delegated,and therefore to show that, if it was assumed
witho1,1t authority, it Was not an arbitrary and unnaturalassump-
tion of a po,)Ve+ that ought to belong to a single state."
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This was a distinct shadowing out of the necessity of the exercise
of federal jUdicial power with reference to every question which
might arise between citizens of different states. The Congress of
the Confederation did not go, in terms, to that extent, but it did
in spirit, because its resolutions of March 6, 1779, embraced the fol-
lowing:
"That congress is by these United States invested with the supreme sov-

ereign power of war and peace; that the power of executing the law of nations
is essential to the sovereign supreme power of war and peace; that the legality
of all captures on the high seas must be determined by the law of nations;
that the authority ultimately and finally to decide in all matters and questions
touching the law of nations does reside and is vested in the sovereign supreme
power of war and peace."

The context shows that congress had especially in mind in these
resolutions prize cases, or, at the most, causes arising under the
law of nations, so far as it relates to war and peace; but the under-
lying principle announced may be involved in any controversy be-
tween citizens of different states, who, as the law is now well set-
tled, are entitled in the federal tribunals, under very many circum-
stances, to appeal, as against each other, to the general commercial
law and the rules of international jurisprudence.
The first official appearance of this topic in the convention

which framed the constitution was in the ninth of the resolutions
of Mr. Randolph, which formed the basis of its deliberations. Near-
ly all of this resolution, which subsequently became the thirteenth,
and afterwards the sixteenth, was akin to those portions of the sec·
tion of the constitution under consideration, which had more in view
the subject-matter of litigation than the parties; and it used the
word "cases," except at the very last, where it enlarged to ex·
pression, "and questions which involve the national peace or har-
mony." This expression is very important, as it ran throughout the
proceedings, until they came down to the mere matter of arrange-
ment and style. The following appears (Madison's Debates, p. 332)
to have occurred July 18th:
"The thirteenth resolution, 'The jurisdiction of the national judiciary,' etc.,

being theu taken up, several criticisms having been made on the definition,
it was proposed by Mr. :Madison so to alter it as to read thus: 'That the
jurisdiction shall extend to all cases arising under the national laws, and to
such other questions as may involve the national peace and harmony,'-
which was agreed to, nem. con."

In this broad form, using the sweeping word "questions," than
which no word could more explicitly cover every issue of a judicial
character, this subject-matter went, without further amendment
or discussion, to the committee of detail, as the sixteenth resolution
officially sent to it as agreed to by the convention. The committee
of detail, of which Mr. Randolph himself was a member, was ap-
pointed July 21st, in accordance with the following proceedings:
"It was moved and seconded that the proceedings of the convention for the

establishment of a national except what respects the supreme
executive, be referred to a committee for the purpose of reporting a consti-
tution, conformably to the proceedings aforesaid, which passed unanimously
in the affirmative."

v.64F.no.3-22



which were made by the
in that part df·'the draft constitution. reported by the
touching the) federal judicial power, were' as follows:
law and equity" were inserted; but if these were in·

ten'ded1asanything m:ofe'than to shut out, as a matter of gre.ater
caution, an implication of limitation, it is to be said that they
affect"only the and not the word "controversies."

arising under the constitution and
that to which the United States

shall:\.)eaparty, likewise:came in by amendment. But,except the
one relating to cases arising under the constitution, which evidently
had been passed over by the committee of detail because the policy

had not ,been settledin regard to it, these amend-
adopted,nern,.:con., and there is nothing to show that

the :£aiJ:ul'eof· the (lotnmittee to include them was anything more
than a failure in detaU•. '< 'All the other amendments were verbal,
and in'mo.' view was thel1e,anything in any of. the amendments which
affects tlte questionweare considering. After this draft was com-
pleted: :by the incorporation of such amendments as the convention
desired, it was sent, September 8th, toa second committee, which
also was merely one of !style and arrangement. Mr. Bancroft says
of thlscommittee as follows:
"Thecotiltnittee, to whom the constitution was referred for the arrange·

ment of· its·, articles and the 'revision of its style were .Johnson, Hamilton,
Gouverlleur::;Morris, Madison; :and King. The final draft of the instrument
was writtel\lr.:pr Gouverneur, Morris, who. knew how to reject redundant IUld

and, touBe language with clearness and vigor; but the
ItSelf had given !!Io. minute, long-continued, and oft-renewed at·

tentlon to eve·l'i. phrase in every section that there scarcely remained room
for improvement, except in the distribution of its parts."

After the committee reported, no amendment was made in
this .part of . .constitu,tion we are considering, except by striking
out the superfluous word "both." The .details of the work of the
committee. ill framing section 2, art. 3, of the constitution, now
under may easily be imagined. In addition to the
resolutions Which had been adopted, expressing the sense of the
convention, there was sent to the committee of detail for its as·
sistance, but without receiving in any way the approval of the
convention, Charles Pinckney's draft of a constitution, and also
the resolutionlJof William Patterson. Mr. Pinckney's draft, as it
comes to us, is disputed, but no doubt it is sufficiently reproduced
on this topic. This and Mr. Patterson's resolutions conformed to
each other in' certain verbal expressions touching the matter of
Federal' judiciary jurisdiction; eaCh, throughout, using the word
"cases." . Mr. Pinckney's draft on this topic is said to have run on
as follows:
"One Of these courts shaUbe termed the 'Supreme Court,' whose jurisdiction

shall extend "to !ill caiseearislng Under the laws of the United States, or af-
fecting other public ministers and consUls, to the trial of im-
.peachtnent'of OfIieers of the United States, to all casu... of admiralty and mari-
time jurisdiction."
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As is well understood, the m::j.tter of trials of impeachments
dropped out; yet, so far as the rest is concerned, it is apparent that
section 2 was framed from Mr. Pinckney's draft, so far as that draft
went. But, in order to carry out tl;J.e direction of the convention
touching "such otber questions as involve the national peace and
harmony," it was necessary to add what further appears, covering
questions between various parties; and at this point the word "con·
troversies" was introduced, undoubtedly 'only for the reason we have
already stated.
In this historical sketch we have made no reference to the Articles

of Confederation, as they were confessedly of a limited and peculiar
character. Our conclusion is that this history of the proceedings
of the convention shows a .settled purpose to include within the
federal judicial jurisdiction all "questions which involve the nation·
al peace and harmony," and that the word "questions" includes
every issuecapable of ajudicial determination.
The rulings of the supreme court have been in the direction of.the

view which we take. In Smith v. Adams, 130 U. S.167, 9 Sup. Ct.
566, Mr. Justice Field groups together, within the same quotation
marks, the words "cases" and "controversies," as though they were
entirely interchangeable, and he says (page 173, 130 U. S., and page
566, 9 Sup. Ct.), ''Whenever, the claim or contention of a party takes
such a form that a judicial power is capable of acting upon it, then
it has become a case or controversy." In Interstate Commerce
Commission v. Brimson, 154 U. S. 447, 14 Sup. Ct. 1125, the supreme
court cites, on page 475, 154 U. S., and page 1125, 14 Sup. Ct., with
approval, this phraseology of Mr. Justice Field, and itself, on the
same page, and on page 478, 154 U. S., and page 1125, 14 Sup. Ct.,
uses the same words as interchangeable. It must be admitted
that both of these decisions should be classed as ,relating to cases
in law and equity arising under the laws of the United States. These
expressions, therefore, so far as the case at bar is concerned, might
be regarded as dicta, yet the cases touching the writ of habeas
corpus itself come directly in point. In Holmes v. Jennison, 14
Pet. 540, it was held that this proceeding constitutes a "suit," with·
in the meaning of that word, as used in the judiciary act of 1789,
§ 25 (1 Stat. 85). In Kurtz v. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148,
the court, on page 494, 115 U. S., and page 148, 6 Sup. Ct., said,
"A writ of habeas corpus sued out by one arrested for a crime is a
civil suit or proceeding, brought by him to assert the civil right of
personal liberty against those who are holding him in custody as
a criminaI." Ex parte :Milligan, 4 Wall. 2, is still more in point.
On page 112 the court said: "In any legal sense, 'action,' 'suit,'
and 'cause' are convertible terms. :Milligan supposed he had a
right to test the validity of his trial and sentence, and the proceed·
ing which he set in operation for that purpose was his 'cause' or
'suit.' " The court goes on at considerable length to develop tbis
proposition. Thus it was determined in advance that the pending
case is a suit, and therefore a controversy, and also that it is the
suit, not of the state, but of the petitioner.
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come to the question. whether congress .. has vested in the
circnit the United States the power which it might consti-

vest, to il!!sue the writ of habeas corpus under the cir-
cumsta;lces shown by the pleadings now before us, as we have con-
strued them. Before"proceedmg to examine the history of the

of. congress-and the decisions of the supreme court, it
is:necessary that we cQnsider the rules for determining the weight
to be gIven the various expressions in the opinion in Re Burrus, 136
U. So ;586, 10 Sup. already referred to. That case arose
from on habeas corpus, which was determined by the

to have originated in a district court, touching the
custod.Y .of a child, upo:n a dispute with reference thereto between
its grandfather and its father. The only question necessarily in-
vohed ,w:as essentially distinct from that in the case at bar, as we
have already shown, and jurisdiction could be maintained in the
latter without at all involving the judgment in the former. Evi·
dently,' the supreme COllrt would not regard itself as bound by In
re Burrus, beyond what was actual(y determined by it. There have
beeIl,nllmerous instances' where certain dicta, especially of the
Englislj. jUdges, and certain decisions of the king's bench, common
pleas, or. exchequer, and even certain rulings at nisi prius, have
fitted the state of the law: so aptly,. or have been acquiesced in so
long, that they ultimately have been' recognized as law, even by the
house of lords. Yet,although this court is subject to correction
by thesllpreme court, and although it is bound by any solemn de-
termination by it, nevertheless, in contemplation of law, it is classed'
among conrts of final jurisdiction, and is not only permitted, but
even required, to weigJ! independently all unnecessary expressions,
and to refrain from aiding them to crystallize into permanent legal
deformities. On this t()pic we stated, in Beal v. City of Somerville,
1 C. q. A.598, 50 Fed. 647, on page 652, 50 Fed., and page 598, 1
O. C. A., as follows:
"There are many dicta and general expressions touching this matter, some

of which had in view the fSOlving of other issues, and some of which were
built up from the first class without recognizing the method of its origin. So
far as this appeal is concertied, this court must maintain itself as a tribunal
offtnal jurisdiction, notwithstanding the possibility that it may in" some
form reach the supreme court. If we had a determination in point from
that court, it would, conclude us; and, it the question at issue
had been met by the United States circuit court of appeals in any other
circuit, we should, of course, lean strongly to harmonize with it; but we
are' obliged to proceed without either. Although, whenever the law is
very lloubtful,or the propositions compUcated, this court may derive great
aid ·from of learned jlldges or text writers. or decision.
of local. tribunals, it cannot permit· itself to be bound or embarrassed b;:-'
them, when the f3Xlts natttrlilly and easily lead to such 'just conclusions as
we now seem required to accept"

InOQhens v. Virginia, ,6, Wheat. 264, Chief Justice Marshall said,
onpage 399, as .
"Jt i!!JnaxiD;l not tp: expressions, in every opinion,

are to be taken in connection With the wbich those expressions are
uiled. If they go beyond the case, .they may be respected, but ought not to
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control the judgment In a. BUbsequent suit when the poInt is presented
for decIsion. The reason of this maxim Is obvious. The question aetually
before the court was Investigated wIth care, and consIdered In Its full extent.
Other principles which may serve to Illustrate It, are considered In their
relation to the case decIded, but their pOBBible bearing on all other cases is
seldom completely investigated."

Since these observations were made, there has been a vast in-
crease in the number of cases coming before the courts for decision,
which has necessaIily increrused correspondingly the liability that
opinions-even those filed in behalf of the whole court-may con-
tain expressions which were not necessary to the adjudications,
and which have not received the approval of all the judges con-
curring. A striking instance of this character, with a subsequent
illustration of the proper method of dealing with it, appears in
Landes v. Brant, 10 How. 348. The opinion in that case held that
a certain judgment could not be attacked collaterally, and gave
reasons therefor which were sufficient. The opinion afterwards
continued, on page 371, as follows:
"Furthermore: This suit in ejectment is collateral to the judgment, and it

cannot be impeached collaterally. So the supreme court of Missouri held
in 1848, in the case of Landes v. Perkins, 12 Mo. 254, on the same title, and
a similar record in all respects to that before us, and with the views on this
point there expressed we entIrely concur."

fln one sense this was not a mere dictum, because it was in the
line of consideration of the question involved; and, from the stand-
point of the opinion itself, the other reasons given for the conclu-
sion of the court might have been stricken out, leaving this as a
necessary link in the logical chain. Yet, in Thompson v. Whitman,
18 Wall. 457, 464, this paragraph was rejected, for the reasons that
it was unnecessary, and had been in effect overruled. Another
marked case is Oross v. Burke, 146 U. S. 82, 13 Sup. Ot. 22, in which
the court said, on pages 86 and 87, 146 U. S., and page 22, 13 Sup.
Ct., as follows:
"It was to this act that Mr. Justice Miller referred in Wales v. Whitney,

114 U. S. 564, 565, 5 Sup. Ct. 1050, as 'restoring thl) appellate jurisdiction of
this court in habeas corpus cases from decisions of the circuit courts, and
that this necessarily included jurisdiction over similar jUdgments of the su-
preme court of the District of Columbia.' But the question of jurisdiction
does not appear to have been contested in Wales v. Whitney, and where thIs
is so the court does not consider itself bound by the view expressed."

The courts of appeals in the various circuits will find sufficient
difficulties, without also shirking their duty, on proper occasions
and under proj1)er limitations, to sift out from the real judgments
of the supreme court what was not necessary thereto, and to deal
with the same in a proper spirit of investigation. The result of
these observations will be returned to when we come to examine
In re Burrus, already referred to, in its proper historical place in the
line of statutes and decisions touching the question of jurisdiction
now before us.
There probably was no topic which went into the constitution of

the United States, or into the early constitutions of the various
states, about which their framers were more anxious than that



FEDERAL REFgJ,t!l'ER,;NOJ. 64. '

great ,writ ,o:fj,:habeas corpus< ad subjiciendum.
federal, con!!ltitution' that' "the" privilege of the-

in. cases
of the pubhc, safety, D;l.ay reqUIre It" (artIcle 1,
§ 9), IS one to which congress cannot give complete effect except
through the, trib1mals.]'or congress ,to' have refused or
omitted, power to issue this writ would have been a sus-
pension advance; and, so far as it refuse or omit
to vest it'tO the 1lill extent of its constitutional authority to do so"
it wowd' ',be ,tb'e of such suspension pro tanto. In Ex
pa'rte'1'JoIhnan, 4 Cfattch, 75, Ohief Justice referring to this.

injunction, said, on page 95:
"Actthfunder the influence of this injunction, they [the con-

gress] felt, with wculiar force, the obligi!,tion of providing ef-
ficient, means' by which this great constitutional privilege should receive lif&
and actltltw; for,if the meaDS be not In existence the prhilege itself would
be no law for its suspension should beellllcted."
Also, in Ex parte Yerger, 8 Wall. 85, the court said, on page 95:
"In Englan(i, ill the higher courts' were open to applicants for the writ

[meaning I the 'writ of habeas corpus], and. it is hardly s.upposable that under
the new.governIllent [meaning the Uli\ted 'States], founded on more liberal
ideas, and principles, any coUrt would be intentionally closed to them."

it said (page 96): .
"ltwOUI.d.b.ltvebeen indeed a remaiJrabl(l: anomaly if this court, ordained

by the cotIstittttlon for the exercise in the United States of the most im-
portant powers in civil cases of all the highest c,ourts of England, had been
denied, under lI.(!onstlttttion Whicb absolutely prohibits the suspension of th&
writ, except under. extraordinary exigenc\ea. ihl!-t power in cases' of alleged
unla'\Y1'ul restraintWhich the .nabeas corpus act of Charles II. expressly de-
clares those C6urtS. to possess."" ,

presumption, stands that congress would intend to-
vest in Its judiCial."tribunals, and, if necessary, part in one and part
in the others, the entire jurisdiction permissible under the consti-
tution, so far as it appertains to this writ. It follows that all gen-
eral expressions touching all that part of the constitutional juris-
diction relative to. this writ which could not be vested in the
supreme court are to be construed subject to the presumption that
it was intended by congress to be vested in some other judicial tri-
bunal. On this point, Chief Justice Marshall, in Ex parte Boll-
man, said further, on page 96:
"Whatever motives might Induce the legislature to withhold from the su-

preme court 'the power to award the great writ of habeas corpus, there could
be none willch would i[lduce them to withhold it from every court in the
United States;"
In accordance witb this presumption, the statute was framed as

soon as possible after the organization of the new government, com-
monly known. as the "Judiciary Act/'-sept. 24, 1789, e. 20 (1 Stat.
73),-containiJIg the foloowing, and which refers to the supreme
court, the circuit courts, and the district courts:
"Sec. 14. 'And: be' it further enacted, that all the before mentioned courts.

of the UnitedStales,shalI have power to lSBue writs of scire facias, habeas
corpus, all lVJ,'1ts not, proyldQd· :for by s.tatttte, which may
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be necessary for the exercise of their respective jurisdictions, and agreeable
to the principles and usages of law. And that either of the justices of the
supreme court, as well as judges of the disu'ict courts, shall have power to
grant writs of habeas corpus for the purpose of an inquiry Lnto the cause of
commitment. Provided, that writs of habeas corpus shall in no case extend
to prisoners in gaol, unless where they are in custJdy, under or by colour
of the authority of the United States, or are committed for trial before some
court of the same, or are necessary to be brought into court to testify."

Although it would seem that tbis provision of law should have had
the broadest construction, in view of tbe presumption to which we
have already referl'ed, it was always regarded as possessing some
obscurity. Ex parte Burford, 3 Cranch, 448, 449. First, it was
denied that tbe writs of habeas corpus specified were the great writs
of ad subjiciendum; second, it was claimed that, like the writs not
enumerated, they could be made use of only as incidental to juris-
diction acquired in a pending cause; and, third, that the word "com-
mitment," used in section 14, in direct connection with the power
vested in justices and judges, referred back to and controlled the
powers vested in the cou.rts themselves, and, moreover, had a nar-
row, technical meaning, to such an extent as to prohibit tbe writ
except in behalf of persons in custody on criminal or civil process.
Indeed, some authorities have gone so far as to maintain tbat
unlawful restraint on civil process was not within tbe purview of
tbis section. It would seem tbat Ex parte Bollman sbould have
been understood as sweeping away the more substantial of these
doubts. Certainly, that case held that the w'rits specified in tbe
statute included tbe writ ad subjiciendum. It ougbt also to bave
been understood as disposing of tbe proposition tbat the power
to issue the great writ was limited to such as were necessary to en-
able tbe courts to exercise their respective jurisdictions in pending
causes; in this respect, distinguishing from writs of mandamus,
and other writs not specified in the section cited. McIntire v.
Wood, 7 Crancb, 504; Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup.
Ct. 6.33. Ex parte Wilson, 6 Cranch, 52, has been cited and relied
on as establishing, to its full length, the proposition that this writ
could not issue under the judiciary act unless there was a commit-
ment on a criminal process, although Chief Justice Marshall, who
spoke for tbe court in that case, afterwards, in 1833, in Ex parte
Randolph, 2 Brock. 447, Fed. Cas. No. 11,558, sitting in the ciI'cuit
court, united in discbarging the petitioner from custody under a
treasury warrant. Tbe effect of the opinion of the chief justice in
Ex parte Bollman was clearly understood by Mr. Justice Story to
sweep away all these doubts, because, in the first edition vf his Cern-
mentaries on the Constitution, published in 1833, he said, in Election
1335, "Congress have vested in the courts of the United States full
autbority to issue this great writ in cases falling properly within
the jurisdiction of the national government." In subsequent edi-
tions of his work this expression was repeated in the same terms.
Yet some of the doubts and refinements to which we have referred
were subsequently persisted in, and are found in autbors of such
respectability as Hurd on Habeas Corpus, at various points. Judge
Betts,in Re Barry, 136 U. S. 613, 42 Fed. 113, although conceding
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tliat Eltparte Randolph decided that the writ lies to inquire into
the ot commitment, if made on a civil process, still insists on
his doubt touching this proposition. Under these circumstances
it becomes necessary to consider the effect of the rearrangement in
the ReVised Statutes of the provisions of the judiciary act touching
writs of habeas corpus, and the purging which they there received
of some of the expressions referred to, on which these doubts have
been built up.
It will be noticed, first of all, that in the revision the enactment

touching the writ of habeas corpus was dislocated from that touch-
ing all others, and from that touching the powers of justices and
judges, so that we find an entire section as follows:
"Sec. 751. The supreme court and the circuit and district courts shall have

power to issue writs of habeas corpus."
So much of the judiciary act as related to the issue of other writs

appears in section 716, and the supposed limitation arising out of
the word "conunitment" in section 752. Thus, whatever doubt could
be raised by the grouping in the act of 1789 disappears, unless we
are compelled· to hold that the ordinary rule applies to this case,-
that the Revjsed Statutes did not intend to change the law.
Another marked departure is found in the next provision of the

Revised Statutes, as follows:
"Sec. 752. The several justices and judges of the said courts within their

resllective jurisdictions shall have power to grant writs of habeas corpus for
the purpose of an inquiry into the cause of restraint of liberty."

In this theword "commitment," so much relied on as restricting
the effect of the original statute, disappears, and the words "restraint
of liberty" take its place,-achange of a marked character.
It is claimed by the appellees that, notwithstanding these changes,

the usual rule applies here,-that a revision does not affect the law;
and for this the appellees cite section 5600 of the Revised Statutes,
and state that In re Burrus, 136 U. S. 586, 10 Sup. Ct. 850, treated the
effect of the old and new statutes as identical. We fail to find this,
and we have not been referred to the page where it occurs, if at all.
See,tion 5600 has a very narrow effect, and clearly does not extend to
cases of change of phraseology, as it is expressly limited to matters
of arrangement and classification. On the other hand, there is
enough in these changes to overcome the ordinary presumption about
revisions, and to support the use in this case of the rule given in
U. 8. v. Bowen, 100 U. S. 508, and applied in a very marked way to
'a change in the removal statutes, in Iron Co. v. Ashburn, 118 U. S.
54, 57, 6 Sup. C1. 929, as follows:
"The Revised Statutes of the .United States must be accepted as the law

on the subjects WhiCh they embrace as it existed on the 1st of December, 1873.
When· tbeir meaning is plain, tbe. court cannot recur to the original statutes to
see if errors were c9mmitted in revising them, butit may do so when necessary
to construe doubtful language used in the revision."
But we are not left to presumptions pro and con. The act of

June 27, 1866, c. 140 (14 Stat. 74), initiating the revision of the
eontained, in section· 2. directions to the
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"for making such alterations as may be necessary to reconcile the
contradictions, supply the emissions, and amend the imperfections
of the original text." The third section also provided for submit-
ting to congress the result of their labors, and said that "at the same
time they shall also suggest to congress such contradictions, omis-
sions, and imperfections as may appear in the original text, with
the mode in which they have reconciled, supplied and amended the
same." Reports of commissioners of revision, suggesting C1hanges
which have been adopted, have been constantly accepted in Great
Britain, and in the various states in this country, for aiding the con-
struction of the statute as changed, even when less specific provi·
sions were made for amendments, and for stating the reasons thereof,
than are found in the statute last referred to. There can be no
doubt, therefore, that under this statute, whenever the commission·
ers have stated in their report reasons for changing the text, ac-
companied with amendments which have been followed by their
adoption by congress, it must ordinarily be held that there was
an intention to change, and that the report aids in the construction
of the new statute.
Touching what is now section 751 of the Revised Statutes, the re-

port of the commissil>ners, which will be found in the edition of 1872,
under title 13, commencing on page 133, is very full ; and its effect
is of a decided character, and works out a clear result. These words
should perhaps be qualified to some degree as to the use of the words
"cause of restraint of liberty," appearing in section 752, in lieu of
the original words of the judiciary act, "cause of commitment." We
will therefore interpose at this point to say, as to these expressions,
that certainly the changed phraseology will allow writs of habeas
corpus to stand, and that at common law they do stand, for all un-
lawful restraints, whether under color of process, or through the
illegal acts of individuals, or under such commitments as are found
in the case at bar. The conclusions which have suggested any differ-
ent view, arose from accepting the statute of 31 Car. II. c. 2, as be-
ing in lieu of the whole common law on this subject, while its purpose
was to improve only a part of it. High and unquestionable au-
thority the generally understood proposition that the
common law extended the writ of habeas corpus to every case of
illegal restraint is found in 2 Kent, Comm. *26, and sequence, and
some of the most eminent supporters of this proposition are referred
to by Judge Barbour in Be Randolph, 2 Brock. 447, 476, 477, Fp.d.
Cas. No. 11,558, already referred to.
To return to the commissioners' report, among other things it is

to be noted that it refers to the expressions in Ex parte Yerger, 8
Wall. 85, appearing on page 101, as follows:
"The great and leading Intent ot the constitution and the law must be kept

eonstantly In view upon the examination ot every question ot construction.
That intent, In respect to the writ ot habeas corpus, Is manifest. It Is that
every citizen may be protected by judicial action trom unlawful Imprison-
ment. To this end the act of 1789 provided that every court ot the United
States should have power to Issue the writ. The jurisdiction thus given In
law to the circuit and district courts Is original. That given by the consti·
tution and the law to this court is appellate. Given in pneral terms, It must
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to all Cll-ses to whic!l power of tlle United
other than those expressly frpm it." .,'

i ThelmminiSsioners cite the last clause of this citation. Then they
use

declares that 'the judIclnl power shall extend,' not
only·'·'tQ:a:n"casesin law and equitY,arisIng·under this constitution, the laws
of .StMes, and treaties made, or which shall be made., under their* * * controverslefl, Ib('\tween a state or the citizens
thereof, and'forelgn • • • cltlzens orsuJ:)jects.' "ii' :';'" ";' ,

They afterwards touch on the question of parens patriae, and con-
clude, asft>llows·;
·'ItIS8.sSUlDOO,then,ln'thls revision that the writ authorized by the judi-

ciary act would .,hate applied to every case of restraint of liberty to which
the judicial of the United. States bu.t for the restrictive effect
of the provl/ilO,' forbade 11.1.1 Interference' with prisonerS jail under

they were needed as witnesses ltD. the courts of
the United Statefj"and that the only effect of the sUbsequent acts has been
to do away witl:ithls restriction In the cases whIch they specify. For this
roo.son theY have. stated In a separate section, aud consolidated with the
proviso to the fourteenth section. At the same time It has been held that the
later acts require substitution of th.e words 'restraint of liberty' for the
words 'cause of·eoromitment.' "
Olearly, theYllltended' to remove the doubts which had been built

lIP touchingsec'tlOI:l14 of the judiciary act, to which we have already
and purge its language, and extend the jurisdiction of the

courts to, every class of restraint to which the judicial power
the United, extends, including that based on the mere mat·

tel,', .of diverse <;itizenship, not or expressly excepted.
?'hey so reporte.d to congress; they adQpted language apt and effec-
tb:e' for tbat. purpose; and congress, by accepting that language,
bas effecte.d tjleir purpose. In this connection, we have not con-

the intervening statutes touching the writ of habeas corpus,
and wehaye ,no occasion to do so. They consist mainly of excep-
tions to the provision at the close of section 14 of tbe. judiciary act.
They throw no ligh.ton the ,question involved in this case,
apdarenot of any indirect value, except to indicate that the improve-
mel1ts in the law which we insist occurred in the sections of the
:a€vised Statutes referred to were in harmony with a general policy
to proaden the privilege of the w,rit of habeas corpus, shown

the legislation of <;ongress.
Tbe, provisioll1ilof the original judiciary act having thus been

purged of the doubts to which we: have referred, and the sweeping
of sections.,T5Land 752 been substituted in lieu

we will c9llsider whether any other difficulties, remain in the
way of the exercise by t4e court belqw of jurisdiction in this case.
.... im1;Uediately tlle of the supl'emecourt, it

under the general, grant otpo'wer to issue writs of habeas
cOotpu8contained in the judiciary act, the entire jurisdiction which
cbU'Idbevested in thatcot'lrt under the limitations of the consti-
tution. The first that of V' S. v. Hamilton, 3 Dall. 17,
iIi. whiCh the supreme a writ of habeas corpus ad
subjiciendum; the action' of the, difjtrict ,court for the district of
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Pennsylvania in committing a person charged with high treason.
The report does not show that the question of judsdiction was par-
ticularly considered. But in Ex parte Bollman, 4 Cranch,75,
Chief Justice Marshall said, on page 100, that Hamilton's Case was
expressly in point on that question; adding that it was several days
tinder advisement, and the question could not have escaped the
attention of the court. In Ex parte Bollman the question was ex-
amined at length, and it was held, in substance, that there was no
restraint lying against· the issue of writs of habeas corpus ad sub-
jiciendum by the supreme court, except the constitutional limita-
tions on its jurisdiction. In Ex parte Watkins, 3 Pet. 193, 7
Pet. 568; and Ex parte Milburn, 9 Pet. 704,-the same question
was again brought before the court, and with the same result.
The last three cases are of special importance, because Mr. Jus-
tice Story sat in each of them. So that, when he gave the rule
in the broad terms we have cited from his Commentaries on the Con-
stitution, we must infer that he fully understood the views of the
supreme court touching this subject-matter. The underlying prin-
ciple of these decisions has always been acted on by the supreme
court, although there have been, from time to time, questions
whether or not, in some particular case, the jurisdiction
by it was properly appellate,-questions which were particularly

in Re Kaine, 14 How. 103. The whole line of these
early decisions was referred to and acted on in Ex parte Lange, 18
Wall. 163, the first important case of the series of like cases which
have followed it, where the supreme court has, on habeas corpus,
discharged a person in custody under a void judgment of the dis-
trict or circuit court, within which class In re Burrus, 136U. S.
586, 10 Sup. Ct. 850, already referred to, also falls. Chief Justice
Marshall, in Ex parte Watkins, 3 Pet. 193, said, on page 201, that
"no law of the United States prescribes the cases in which this
great writ shall be issued." This applies alike to the supreme court
and the circuit courts, and, if the former found no lack of statute
authority for issuing the writ of habeas corpus, why should the
latter find such lack? It is conceded on all sides that although the
supreme court finds its existence in the constitution, while no
specific inferior court does, yet it cannot exercise jurisdiction be-
yond that expressly vested in it by statute, and in this particular
it stands precisely like each of the inferior courts. This was firmly
settled in its early decisions, having been formally stated at length
as early as Rhode Island v. Massachusetts, 12 Pet. 657, 721, and it
was the basis of almost the entire discussion of that court touching
this very writ in Ex parte Bollman. In all particulars, the supreme
court and the circuit courts,so far as this topic is concerned, stand
in precisely analogous positions under the judiciary acts. As al-
ready said, neither can exercise any powers not vested in them
by statute. The powers of each were carefully defined and limited
in the judiciary act of 1789, and each was recognized by it as a
common-law court of the superior grade, and the circuit court
clearly established as such. The fact that each also exercises to a
certain extent, on appeal, judsdictions not known to the common
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la"W,. does not change their characteristics in this particular, any
more than the house of lords ceased to be the great common-law
court QtEngland when it was vested by the judicature act with
jurisdiction over admiralty appeals. On the other hand, under the
original. judiciary act, .the district courts, although clothed to a
limited extent with certain common-law powers, were essentially
courts of admiralty and maritime jurisdiction. Whether or not, on
this account, a distinction could properly be made against the dis-
tricteourts, we need not determine. Such a distinction seems to
have beensug,gested, if not made, in Re Burrus, 136 U. S. 586, 596,
597, 10. Sup. Ot. 850, where it is said that the jurisdiction of the dis-
tricteourt ill,not founded on the citizenship of parties.
On tb;ewhole, we can perceive nothing which prevents applying

to the circuit courts the full force of the decisions we have cited,
by virtue of which the supreme court has exercised the power of
issuing this. writ to the full· extent of its judicial jurisdiction per-
mitted by the constitution., While, in view of the doubts that
have been expressed throughout the judicial history of the United
States, and the careful avoidance by the supreme court of a de-
termination of the issue in advance of its being directly
to it, we have, investigated this question with great anxiety, and con-
sequent care and patience, we cannot avoid the conclusion that the
power granted 'by the judiciary act of 1789, as remodeled by sec-
tions 751 and 752 of the Statutes, goes to the entire extent
of the jurisdiction which cOngress could, under the constitution, vest
in the supreme court or the circuit courts, except as expressly
excluded by other provisions of statute, and except as also neces-
sarilyex9Iuded by the inherent nature of the courts themselves,
and of the machinery given them by law with which to work out
practical l'eSults. There iii' no such express exclusion by other
statutes reaching this case; and, as already explained, there is
nothing in the latter exception which, so far as the circuit courts
are concerned, bars them from exercising jurisdiction over the
simple issue, of alleged illegal restraint, which we interpret the
record in this case to have presented.
We have asked ourselves where the line is to be drawn, if at all.

In Ex parte Bollman, ubi supra, the supreme court decided that the
writs of habeas corpus named in the statutes we are considering in-
cluded the great writ; andin Ex parte Watkins, 3 Pet. 193, it used
the expression we have already cited,-that no law of congress
prescribes the cases in which this writ shall issue. We have
asked ourselves, therefore, what part of this field the circuit court
occupies, if it does not occupy the whole, and we are unable to find
any assistance in answering this question. Therefore, we hold
that the circuit court had jurisdiction over the petition in the
record, and over the writ issued in consequence thereof. As we
have already held in the opinion passed down June 4, 1894, that
this court has full jurisdiction on this appeal, it only remains for
us to retain it, ,consider the merits of the case, and reverse, affirm, or
modify the judgment of the circuit court as it may require.
In this connection, we have not deemed it necessary to refer
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more particularly to the decision of Judge Betts in Be Barry, 136
U. S. 597, 42 Fed. 113, and rendered in May, 1844; or to that
of Judge McAllister in Ex parte Des Rochers, 1 McAII. 68, Fed. Cas.
No. 3,824, rendered in 1856; that of Judge Leavitt in Ex parte Everts,
1 Bond, 197, Fed. Cas. No. 4,581, rendered in 1858; or that of Judge
Deady in Bennett v. Bennett, Deady, 299, Fed. Cas. No. 1,318, reno
dered in 1867. All these cases related to the doctrine of parens
patriae, except that of Ex parte Des Rochers, which was directly
in point on the case now before the court, and reached the same
result which we have. Moreover, we have not deemed it necessary
to comment on them, because none of them are authoritative, they
are conflicting, and they have long since passed into the general body
of discussion which this topic has involved. In U. S. v. Green,
3 Mason, 482, Fed. Cas. No: 15,256 (decided in 1824), Mr. Justice
Story took jurisdiction on habeas corpus to dispose of the custody
of a child; but the case involved no discussion of the question before
us, and we have already sufficiently referred to his views in the
citations made from his Commentaries on the Constitution. That
part of In re Burrus, 136 U. S. 586, 10 Sup. Ct. 850, already referred
to, which went beyond the case immediately before the court, which
case touched only the custody of a child, may be said to involve
an inference against the jurisdiction of the circuit court, because it
is not easy to see why, if the jurisdiction of the district court is
cut down, that of the circuit court, which stands on the same
general statute authority, should remain unlimited. Yet the ex-
pressions which we have cited from the case apparentl) rebut
this inference. We are compelled, however, to refer to what we
have already said touching expressions, even those of the supreme
court, not necessary to the determination of the issue. It cannot
be controverted that the sole issue in Re Burrus was the power of
the district court to exercise jurisdiction parens patriae. Th.e
opinion, to a large extent,adopts the opinion of Judge Betts, already
referred to. While he discussed at great length various questions
which we have discussed, his conclusions were summed up (page
626,136 U. S., and page 850,10 Sup. Ct.) as follows:
"(1) If granted [meaning the writ of habeas corpus, and a return was

made admitting the facts stated in the petition], I should discharge the
Infant, on the ground that this court cannot exercise the common law func-
tion of parens patriae; and has no common-law jurisdiction. (2) Because
the court has not judicial cognizance in the matter by virtue of any statute
of the United States."
That was the real issue before him, although it is true that the

supreme court, on page 594, 136 U. S., and page 850, 10 Sup. Ct.,
uses the following language:
"Mr. Barry then made application to the circuit court of the United States

for the southern district of New York, where his case was heard by· Judge
Betts, who delivered a very careful and a very able opinion, which has been
furnished to us, in which he held that his court could not exercise the com-
mon-law function of parens patriae, and therefore had no jurisdiction over
the matter, nor had it jurisdiction by virtue of any statute of the United
States."



!'350 "lA.,.'·

"'.' whole, In viewo:tthe'MnsideratioDSwhleb' we',llavefltated
I ,thij',opiniotl,we un;authoriz,ed

issue in the
eltse;!whichwa8!that:thedistt'ictcouI!tS of ,,umted States have

to issue 'habe:m corpus.
A:l'tlb.ougltthis IS a proceedmg,yet'we have no doubt

properly removed from the to this court
by as. digtinguished ·from a writ of. i ei1ror. ' As the issues
wel'e"leftby our opinioD'passeddown June 4th; and by what we
haveS8id touching thetnin this opinion, the 'case is not one of the
ehUlfik!91t;O lbe taken to the supreme court under any provision of law
e:rlstil1g': when this court was established. Yet, for the reasons
stated ,in this'opinion fllM·June 4th, it may be taken to this court.

ia1nolaw ,directing the form of'removingthis particular casE'
totkttl :tlouFt,butj·. so ·far. as ·the 'stiltutes mlike .provision for any
ca.tle8,Hk:is by appeal. Rev. 1St. §§ 763, 764; Act March 3; 1885,
300 (23'IStat. 437). "!t:wouldbe an anomaly of the law to have

eases ·41()1! thUs provided: for come up by a different method, in-
vol*r,tihe exercise of different powers on the part of

Our rule 33,' which, it is well known, was adopted
a.pproval of the :justices of the supreme court, evidently

eonternplates that there'is no method of removing a proceeding on
habeaa to this court except by an appeal. Moreover, this
tormoff the entire case to the appellate court
{Ex 'pb.ttOO,tlfcCardle, 6 Walh:318; 327;,Inre Neagle, 135 U. S. 1, 42,
'l()13uIlJOt.Ji58), and is tnus in favor of liberty.· "We, therefore, hold

shooldbeby an appeal, and not by writ of
error;ie No: question of·this sort was raised,at the argument, and

notiCed in: our former opinion, but we deem it proper
to eovel' in . .
Certain proceedings on habeas corpus, on behalf of the present

petitioner, in the snpnemejudicial court of ,M:msachusetts, which
resulted in an appeal, dispo$ed of by the opinion in King's Case,
1,611: M[ass. 46, 36 N. E. 685, have been set up in the return on this
writ. Although that petition, like the one at bar, was brought by
,a nl'lx.t friend, yet,a$ the Writ issued on. it,and King was actually
tal,endnto the custo\ly of the court, the ca,se thereupon became
his case, as was determined in the opinion referred to. Conse-

the result wC?u.ldconstitute res adj,u\licata, except for the
fact that in MasSachusetts! the rule ordinarily 'held seems tQ apply,
-that a refusal of a discharge on habeas corpus is not a bar to a hew
petitWn:Bradley v. Beetle, 153 Mass. 154; 26 N. E. 429. What
the,tesultwould bein 1:,he federal oourts, 'where the entire case may
be taken up on appeal as a matter of right,;weneed not determine.

otA4.edecisioIls, upable to find that
ibe ower' finally. enteredin the proceedings iu Massachusetts ;would
'be' a '1>,IU,· in:thatstate. Therefore; it cannotbe'in the pending case.
: The"ftnl»,'order' of .that conrt direCrted that King should remain in

he !it'the date or. the p.e1ition. There
would be some ground, therefore, for holding that this order con·
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stitute.s res adjudicata, and especially that it is a direction of a
state tribunal, which a federal tribunal would be holden to regard,
except for the fact that it seems to have been merely incidental to
the discharge of the writ; and, indeed, it with a formal
dismissal of the proceedings. Thus, apparently, the substantial
effect of the tinal judgment of the state court was merely the usual
one of the dismissal of a petition in" habeas corpus, and the
stwt;us of the CMe at bar is the same as though the prior proceed-
ings had not occurred.
The other issues raised in the case at bar are substantially as

follows: The petition makes no express or specific allegation touch-
ing the sanity or insanity of King, but sets out that he was illegally
held in the McLean Asylum under an order issued by the chief
justice of the supreme court of Rhode Island in 1866. It also sets
out an order of admission from the visiting committee of the Mc-
Lean Asylum, and alleges that this is invalid; but this order is not
relied on, and it need not be further noticed. The return, more-
over, does not rely onthe order of the chief justice of Rhode Island,
but on the alleged facts that, at the time King was received into
the McLean Asylum, he was violently and dangerously insane, and
that at the time of the return he was insane, and unable to care
for himself, and, in the absence of restraint and proper care, would
be dangerous to himself. It also alleges a committal July 31, 1866,
in accordance with chapter 223 of the Sta'lfutes of Massachusetts.
of 1862, especially an application of his brother and the certificate
of two physicians, a.l1eged to be in the form required by that act.
The return, however, fails to make any reference to the act of
1865 (chapter 268), essentially modifying the act of 1862. In reply
to this return it is alleged that the committal did not comply
with the statute forms, and that the act of 1862 did not apply to the
petitioner, because he was not at the time of the committal a citizen
or resident of Massachusetts, and never had been. There seems
some basis for these propositions.
However, none of these matters need be particularly considered,

because, if the petitioner is now sane, or is capable of caring for
himself, and also needs no hospital treatment, he is entitled to be
discharged, whatever may have been the form of the committal,
and if he is in the condition described in the return the irregulari.
ties would be of no consequence. Nishimura Ekiu v. U. S., 142 U. S.
651, 662, 12 Sup. Ct. 336. ·Whatever a. state tribunal, having
jurisdietion as parens patriae, might accomplish, especially in Massa·
chusetts, where the statute authority given to judges of the higher
court's touching the committing of insane persons to asylums would
cover the case of a prior informal committal, and enable them to,

an immediate and practical remedy by a new one, the cir-
cuit courts have not the machinery to deal suitably with a person
in the condition in which the petitioner is alleged in this return to
be, and would therefore be prohibited, both by public policy and
humanity, from merely discharging him from the custody in which
he might be found. In circumstances a court would be ealled
on to ,more than, ordinary judicial powers, including those
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possessed by the chancellor,as representative of the sovereign, or
by virtue ofhissigu manual. But that these. powers are not
possessed by circUit courts sitting in equity was ruled in Fontain
v. Ravenel, 17 How. 369, 884, already cited;· and it follows, for even
stronger reasons, that they do not possess them when sitting at
common law. In Byers v.McAuley, 149 U. S. 608, 13 Sup. Ct. 906,
it was held that the circuit court might establish a debt against an
intestate estate, but could not administer. This illustrates the
limita,tion we put on the jurisdiction of the circuit court in cases
like this at Fontain v, Ravenel was cited,and impliedly af-
firmed, in I.ateOorporation of the Church of Jesus Christ of Latter-
Day Saints v. U. S., 136 U.S: 1, 10 Sup. Ct. 792. It was distin-
guished, but not dOUbted, in Russell v. Allen, 107 U. S. 163, 169,
2 Sup. Ct. 327. In any view, the essential issue on this record in
the circuit court was the fundamental question of the mental and
physical condition of the petitioner. On the coming in of the
return, the petitioner's reply thereto was filed March 23, 1894.
Thereupon, a motion for a guardian ad litem was made on the same
day by the respondents; and an order was entered, setting out that
the return alleged an advanced state of dementia, and that, while
the answer to the· return did not whollJ' admit this allegation,
it did not fully deny unsoundness. The order proceeds that, with-
out determining the charcter Qr extent of King's dementia, enough
was found in the record to enable the court to determine that King
was so far unsound as to render proper the appointment of a
guardian to represent him, and to do all things necessary for the
promotion and protection ofms rights and interests in this regard.
The following afterwards appears:
"Moreover, as the guardian may have the power to say whether this writ

shall be further prosecuted,-a question upon which no opinion is now
expressed,-I am," etc.

It next names a guardian, and proceeds as follows:
"And it is understood that he (the guardian] will examine into his

{King's] rights and interests in this proceeding, and he will lnquire par-
ticularly whether he is deprived of his liberty, or, in other words, whetller
his keeping and custody at the asylum is restraint."

Then the following appears:
"The. so appointed as the representative of an unsound person,

being the responsible party is expected to report whether he elects
to treat the keeping and custody on the day on which the petition Wag tiled,
and now, liB a matter of comfort and protection, in which King, through
his guardian, acquiesces, or a.'l forcible and offensive restraint. And the
guardian Is furthermore expected to elect whether this writ should be prose-
euted

The closing sentence of the essential parts of this order is- as
follows:
"No evidence wlll be taken on any question in this proceeding until such

report and election are made."

The report of the guardian was filed April 23, 1894:. Meanwhile,
the parties appeared before the court on several occasions touching
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the time of the hearing. This was first set for March 27th, and
this follows in the record:
"On the 27th day of March, 1894, upon the request of the petitioner, it 18

ordered that the hearing in said cause be postponed until April 2, 1894, at
2 p. m. On the 2d day of April, 1894, upon application of petitioner, counsel
for respondent consenting thereto, it is ordered that the hearing in said
cause be postponed until April 9, 1894, at 2 p. m. On the 9th day of April,
1894, it Is ordered that the further hearing be postponed until April 23, 1894,
&t2 p. m."

It is plain that "the request of the petitioner," found in these
orders, had no reference to the guardian ad litem, and that in these
proceedings the petitioner was recognized, through counsel of
record, or through his next friend, as distinguished from the
guardian. This shows that the order of March 23d was not in·
tended to preclude the petitioner from further attendance on the
court, through the next friend, or his counsel, or the court from tak·
ing suClh action as it might deem proper after receiving the
guardian's report. The provision that the guardian was "expected
to elect whether this writ should be prosecuted further" must be
construed in the light of what elsewhere appears, and must yield
to the statement that the court expressed no opinion whether he
would have the power to say whether the writ should be further
prosecuted, and to the implication contained in the direction that
no evidence would be taken on any question until the coming in
of the report. By these the court reserved the right to permit
evidence to be taken after the report was made. It is, therefore,
clear that the court did not, by the order in question, surrender
the case to the guardian, but still held it under its own control. All
that afterwarns appears is very simple. The guardian apparently
understood the order of the court as we understand it, made no
election, in the strict sense of the word, touching the progress of
the cause, and used only advisory language as follows:
"Unless it seems to the court worth the while to try this experiment

[referring to a certain proposed dealing with the petitioner], the guardian ad
Utem is of the opinion that it is not advisable to further prosecute this writ."
Thereupon, the entire balance of the record is as follows:
"This cause is thereupon heard by the court, the Hon. Le Baron B. Colt,

eJrcuit judge, sitting, and the following decree entered: And now, to wit,
April 23, 1894, this cause coming on to be heard by the court upon the report
of John S. H. Frink, guardian ad· litem, It is ordered and decreed, upon con·
sideration thereof, that the writ of habeas corpus be discharged and that
laid King be remanded to the custody of the authorities of the McLean
Asylum.
"By the Court: Alex. H. Trowbridge, Clerk.
"From which decree an appeal Is claimed by Edward Avery, on

IIll.1d twenty·third day of April, in open court."

This shows that the case was heard by the court on the report, and
that "upon consideration thereof"-that is, of the report-the writ
was discharged. The record, however, fails to show that the pe-
titioner or the next friend, or the counsel for the petitioner or next
friend, or any person, offered to submit to the court any proofs bear-
Ing on the issue to be tried by it, or that there was any evidence

v.64F.no.3-23
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whieh, if, off.frtdl!1:wAnIc!,,;Aa.:ve..:had anytendency to li\ustjUn that
in behalf of the petitioner. On all this matter, the<recprd is a

court was
ofliered which it. could act,exooptthe.repprt,a,nd no-
body objected 'to Jcourt's actiagon that. to these

hi the'/lSsignMent$of error, may be Ili-vided intotl;1e, .'()l'der. a guardiaJ1 :aa. litem was
wlthout warrant in law aud void; second, that he was impr()perly

'rith ,tp take thef.u.tl1re. of, t4e
j his counsel, attoruey;

tbfr<1,lliaf 'of reference}o the guardian couferred ouWW! .to the' !acts, on eYid,euce as
he to hear WIthout 0PP0rt.ulllty on the

t9·Il1eet or to presentevidenee
on .9""n,behalf;. ltud? fourtli" t)lat the order the writ

founM4 on the.report of the gUardian, without.
W8,S contrary to law and void. In .sofar as these

of .. tWe based on, t:ilat the powets
a fiultl qr. they

deP..a.•....r.t. .. t.;f..P,m.... tb.e Ini:e.r,•.Pte.,tat l0.U.. we h,.av.,e. gI.ven.. t.he. or.d•.... er of Ma.reh23d, Wtl need eouslder tp.em uofu.rtber. .
TOlle, ': .'g the first objectiou: The especial power of the court to

next frieud by a guardian ad litem is so well es-
it requires no comment, except to say that it would

be to the law it, in the ease of a persou uuable, through
of intellect or age, to conduct his own litigation under-

standingly, ,the court had not the right to supersede a volunteer,
.its just discretion, it finds it for the interests of the

petiti()peror plailltiff to do so. This is illustrated ill Sale v. Sale,
1 586, where the.' master of the rolls fouud that the next
friend :filed the bill to promote his own views, aud said that he
neve:rl;la.d seen a more crafty attempt to defraud iufants. We
need infants and lunatics, with refer-
euce to .. the matters :we ,are discUli\sing, whatever.t;b.e ancient law
might beeu. Story, Eq. JUl'. §§ .1362, 1363. This power to
make substitution is broad, and is· necessarily exercised iu a sum-
mary way; and thereis'.no basis for the contention of the petitiouer
that if,<muJ!iJ;lot be do)iewithout to the uext friend, or other
formal.proeeediugs.lnthe opiniOn filed iu this. case June 4th,
we affirmed "the broad andfleriblecharacter of the rules of practice
relating to 'next frieuds'and guardians ad litem; and their adapta-
bility .to ,every .where they can be needed. for. the pro-
tection:o(,t49Ii!e they are inteuded :to prOtect, or for
effectuating natural justice." We agree with the conclusious in-
V.o... lved ..H... ..in..... g'... s: .case.. ,...16,1., Mass..46,.3..6N.... E.. 685,. alre.ady ret.er.red.to, sustaidl.n,g the right to supersede a next frIend by a guardIan ad

to: the,Q'l1altficationsexpressed in. our 'prior opiuion
oue

by actIon; or, when It .appears that It IS
s.et on tf>Ot ,PY'a friend because:the pe,titioner or 'plaintiff
Is in close';'te'straiut, the proposition that his suit shall be put in
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control of ad lItem, on the ground thathe is non comPos
mentis, may involve a fundamental right to be heard on a formal
judicial issue. But we have no occasion to consider generally the
power or duty of courts to appoint guardians ad litem, because in
this case the petition was filed by a next friend without any allega-
tion that the petitioner was subject to such close confinement that
he was unable to represent himself in court; so thllt the only excuse
for, proceeding by a next friend which can be gathered from the
record is of such a character as necessarily included the right of
the circuit court to continue the same person as next friend, or to
supersede, him by a guardian ad litem.
As to the other propositions in the assignments of error, we are

of the opinion that, according to the common rules governing courts
of law, as well as courts of equity, after it appears or has been
determined that the petitioner or plaintiff is so far unsound that he
must proceed by a next friend or guardian, the matters covered by
those propositions are ordinarily within the discretion of the court.
Many authorities on which the petitioner relies relate to the rule that
the inheritance of an infant cannot be lost by the admissions of
an attorney, the next friend, guardian ad litem, or anyone assuming
to act in any representative character, 01' of the infant himself.
This cannot be denied, but it affords no support to the other prop6si-
tion,-that the court has no power, of its own motion, to stay a
suit in behalf of an infant, or of a person of unsound mind, which
if is satisfactorily advised is frivolous, or will imolve the petitioner
or th'e plaintiff or his estate in unncessary expense, or perhaps
jeopardize his rights. next friend or the guardian ad litem
is permitted to exercise a certain authority in determining these
questions, but the court itself should be the ultimate authority;
and it is inherent in the nature of the jurisdiction at common law
over infants, idiots, and lunatics,' that it should act with reference
to them 'from its own conscience and on its own info'rmation, ac-
quired in such way as. it may deem it best to acquire it. The finaJ
determination whether the suit shall be prosecuted or discontinued
must necessarily be made b;r the court or its appointee, or else by
a mere volunteer in the form of a next friend; and, if by the latter,
it must, of course, be made in a summary manner, without the
possibility of any judicial issue or investigation. A just regard for
the due protection of a person incapable of protecting his own
interests would require that this action be taken by a responsible
authority, as the court, and not by an irresponsible one. While
sometimes the proceedings take. on a formal character, yet this
is not necessary, nor inherent in the subject-matter, because whether
it is for the interest of a person ()f unsound mind or of an infant
that a suit brought in his behalf shall be pr()secuted, is a question
as to which, ordinarily, there can be no parties litigant entitled to be
heard. That the next friend is not such is stated in Daniell, Ch.
Pl'. (5th Ed.) *71, *72; and that none of the defendants are is clear,
as a defendant ought not to be allowed, as of right, to intervene in
this way in what may be for his own interest, as against what may
be for the interest of an infant or a person of unsound mind. This
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J10t relate to of an original appoin,tment of a
litem, .. absence of whom in some caseS it may be

theli.ght of the defendant to plead, and his duty to do so if he
wishet!!to avQid a reversal on error coram nobis. Story, Eq. Pl. §
725.. In..Taner v. Ivie, 2 Yes. Sr. 466, Lord Hardwicke, on page

that the masters "cannot, upon such references to them
[mea.nmg touc4ing the matters whioh we are discussing],
heaJ' . tbre· other side, against whom the bill is brought, but only
jud#ehQn. circumstances prima facie, whether it is reasonable to
carry ;pJ:l.such a suit for the infant." The absolute power of the
chancel10r in determining all matters of this character is made
clel;l.l" in; Reeve, Domestic Relations (4th Ed.) 332, 334. Indeed, the
privilege of suit by next frien.d in behalf of a person non compos
menti$ .seems to be of modern growth,and is wholly the creation
of the :el1ancellor. 5 Bac. Abr. p. 47. Substantially, the whole

this topic is given by Lord Chancellor Brougham
in :N:alder v. Hawkins, 2 Mylne & K. 243, with practically the same
results. as· stated by us. .The ordinary rule is laid down in Story,
Eq.. Pl.(10tb Ed.) § 60, as follows:
"A. some check upon the general license to Institute 8. suit In behalf

of aIllDtant, If It lle represeJlted to the court of equity that the suit preferred
In his Is not for his an Inquiry into the facts will be directed
to bl;)..made by one of the masters of the court; and, if he reports that the
suit is not for the benefit of the infant, the court wlll stay the proceedings."

Tharuleis given in Daniell, Ch. Pro (5th Ed.) *70, to the same effect,
although, in lieu of making the general proposition of a reference
to a master, the author merely says, that the court will "direct an
inquiry concerning the propl'iety of the suit." The entire freedom
with which the court proceeds to ascertain for itself whether it is
for the interest of the petitioner or plaintiff that the suit proceed
is illustrated in Sale V. Sale, ubi supl'a, where Lord Langdale, whose
experience· and learning are sufficient authority for our purpose,
listened to affidavits furnished by the defendant, and,without refer-
ence to a master, directed the suit to be dismissed, and the costs
to be paid by the next friend. He closed with a general state-
ment of the law, applicable in all cQurts, as follows:
"It matters little what the nature of the suit Is. When. a party comes

here, using the privilege of acting on the behalf and as the next friend of
infants, It is his bounden duty to show that he really acts for the benefit
of the Infants, and not to promote purposes of his own."

In Walker v. Else, 7 Sim. 234, Vice Ch.aneellor Shadwell dismissed
in even a mOre summary manner a suit by a next friend.
The substance of these propositions is recognized in equity rule

87, and· such is the common law, although a due regard
for a proper administration of justice will ordinarily induce the
court to asc.ertain the facts by a reference to a master or an as-
sessor, Qr by taking the proofs itself, with opportunity in either case
for the· next friend or the guardian ad litem, or whomsoever may
assume to act for the petitioner Or plaintiff, to examine the wit-
nesses, proofs, and be otherwise heard. But the petitioner
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relies on a provision of the Revised Statutes touching proceedings
on habeas corpus, as follows:
"Sec. 761. The court, or justice, or judge shall proceed in a summary way

to determine the facts of the case, by hearing the testimony and arguments,
and thereupon to dispose of the party as law and justice require."
This provision of law, as it now stands, apparently governs all

proceedings based on a petition conforming to section 754 of the
Revised Statutes, of which the case at bar is assumed to be OOle.
Originally, however, it related only to proceedings under Act Feb.
5, 1867, c. 28 (14 Stat 385), and therefore was of a limited effect,
and not a general rule of practice. For this reason alone, it might
well be doubted whether this provision of the Revised Statutes
was intended to reach a question of the class which we are now con·
sidering. It clearly relates to the facts touching the disposition
of the petitioner; that is to say, to the merits of the proceeding.
If construed as the petitioner claims, it would apparently compel
the court in every case to proceed at once to the merits, without
any opportunity for the investigation of preliminary questions,
and would have a more drastic operation than it could reasonably
be supposed congress intended. The sweeping construction
claimed by the petitioner is not consistent with the distlretion ex·
ercised in granting or refusing writs of habeas corpus in Ex parte
Royall, 117 U. S. 241, 6 Sup. Ct. 734, and in the line of cases follow-
ing it, which are grouped in Be Frederich, 149 U. S. 70, 75-77, 13
Sup. Ct. 793. It can hardly be supposed that congress had in mind,
in this enactment, every phase of the preliminary quesuons which
might arise in proceedings of this character, and intended either to
blot them out, or to lay down rules touching them before unknown
to the law. Its fair construction is that it seeks to secure an effi·
cient administration of justice, and nothing more. We must admit
that no case has been cited to us in which this summary method of
proceeding by a court to stay a suit at its discretion has been ap-
plied to one touching a writ of habeas corpus; and it may be that
there is some gTound of distinction between ordinary proceedings
and this at bar, which has not been brought to our attention. But
we need not pursue these topics further, nor determine the power
and duty of this court concerning them, because the case at bar
does not go to the extent supposed by the petitioner. As we have
already seen, the order of :March 23d did not direct a discontinuance
of the suit, or give the guardian ad litem an absolute election so
to discontinue, or conclude the court to act on his election. Even,
therefore, if the order had been irregular in any particular, the most
that could be said of it is that it was an irregularity in the course
of summary proceedings, not necessarily prejudicial, and the eon·
sequences of which might have been fully met and obviated later
in the cause. Ordinarily, such irregularities, especially in proceed·
ings which are heard wholly by the court, and in no part in the
presence of a jury, do not, of themselves, furnish the basis of an
appeal. Pennsylvania Co. v. Roy, 102 U. S. 451; Pollak v. As-
. sociation, 128 U. S. 446, 9 Sup. Ct. 119; Ruckman v. Cory, 129 U.
S. 387, 390, 9 Sup. Ct. 316; Railway Co. v. Yolk, 151 U. S. 73, 14
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pecially is this proposition true in the' present .cll$e," where it is

carefully;'feeling its way,
and the
portunlty ,of 1)emg heara" after the report of the guardIan came m,
on whether: the court would then, receive testimony

,This 'proposition does not' contravene the general
rule tliatonappeal the whole record may be examined for errors.

v. 128 U;: 8.212, 218, 9 Sup. Ct. 72; Trust Co. v.
Seasong()Od, 130 U. S. Sup. Ct. 575.
It is, out opinion that tile petitioner hasndt brought the record

into form' to raise in thiseourt the questions which are sought to
be raised,; touching ,the orders of March23d and April 23d. As
we haveaJready sh6wn',' l:!-ccording to the true effect of the order of

parties who had any standing in court, or who
could: be beard by it, had opportunity, on the coming in of the
report'ofihe guardian, to' present any question they' desired to raise,
includhlg thequestioti whetller anyone was entitled to offer testi-
mony and'al'guments.Tlieirecord fails to show that the petitioner

"of this opportunity. In his argument to this
court, he ha.s stated what he alleges he could have proved if he
had been pel'ttlitted to do so; ,but, so far as the record is concerned,
there iaan entirefailure!t<)'sMw that he offered any proofs. or that
he had any' 'proMs ;1;0 would have been effective if offered.
This court; therefore,' is asked to reverse the judgment of the court
below,withotif any evidence in the record that any party was pre-
pared topr.esent to that court any facts which ought to have in-
fluenced: its 'conclusions. ' It is true that the record shows that the
judgment of the court below was based on the. report of the guard-
ian, but, in the absence of any other matter offered to it, the court
had a rig'ht to discharge the writ, and was required to do it; and
it is uDimportant whethel' it did it on the consideration of the re-
port, or, without consi(lel'ation of it. The, order discharging the
writ, in absence of proofs, would bemade: of course. and it can-
not affectlftscorrectness that reasons outside of the law were given
for what, was necessarily done. Ridings v.•Johnson, 128 U. S.
218, 9 Sup. Ct: 72; Sullivanv. Mining Co., 143 U. S. 431, 12 Sup. Ct.
555; Spaldingv.Castro, 153 S. 38, 14 Sup. Ct. 768.
There <lanibe no question that if, this was an ordinary suit these

suggestions would be conclusive against the petitioner on this ap-
peal. Thil!lii$ a commotl-]aw suit,in which judgment must be
entered writ of 'error. CUddy, Petitioner, 131 U. S.
287,9 8UP.iOC703. Yet, as it comes to us on appeal,all the strict-
ness of otdifia.rycommon-law proceedings ought not to be required.

is fundainental; and is necessary to
prevent an appellate court from exerdising virtually original juris-
diction}!hllt 'the court below must have had an opportunity to pass
on raised ·on appeal, and that whether it had such

must appear' by-fhe' record or' be fairly inferable from
init. j In this case therequisite facts do not ap-

re'Cord, and .theycannot he inferred ,from it, unless it can
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be said that the appeal taken in open court on the same day the
order of April 23d was entered-but, of course, after it was entered
-raised this implication by reflected light. We are not aware of
any practice or precedent justify this method of making
good this omission, and Warfield v. Chaffe, 91 U. S. 690, and Clark
v. Com., 128 U. S. 395, 9 Sup. Ct. 2, 113, seem to the contrary. In-
deed, for aught that appears, the petitioner-and in this connection
we mean by this word "petitioner," King, his next friend and the
counsel of record-was content to rest the case on the proposition
that the detention in the McLean Asylum was illegal merely because
the commitment under the order of the chief justice of Rhode Island,
or under the assent of the visiting committee of the asylum, did not
conform to law. This .proposition was urged on us in arf.,'1lment.
It was not finally disposed of until this court passed on it, and
until we determined, in the opinion filed June 4, 1894, that the
committal was not in disregard of the provisions of the constitut.ion
and laws of the United States, and, iIi this opinion, that the for-
mality of the papers of committal are of no consequence, so far as
the circuit court was concerned. Therefore, so far from any impli-
cation appearing that t.he petitioner offered to the circuit court
the proofs which he says he might have offered, if allowed, and that
they were rejected, there is fully as much ground for inferring that
he saw fit to rest his case on the question of law we have stated, or,
at any rate, that that court was not advised on what ground he
intended to rely. However, the record itself suggests no infer-
ence one way or the other. It does nqt show that the petitioner
objected to the special duties imposed on the guardian ad litem, or
to any part of the order of the court t.ouching the same, or that
after it came in he took any steps which required the circuit court to
halt before elltering the order of April 23d. The rule applicable
we have stated, and it is also succinctly given by the court of ap-
peals, in the Fourth circuit, in Manufacturing Co. v. Joyce, 4 C.
C. A. 368,54 Fed. 332, 333, as follows:
"The rule Is well establlshed that the appellate court will only permit those

matters to be assigned for error that were brought to the attention of the
court below during the progress of the trial, and then passed upon,"
Again, it was said by the court of appeals, in the Eighth cir-

cuit, in Railway Co. v. Henson, 7 C. C. A. 3MI, 58 Fed. 531, that
"an appellate court can consider only such matters as are properly
of record," and that "a matter not appearing of record has no exis-
tence as a predicate for error." These observations were intended to
apply, and do apply, alike to appeals and writs of error. "Ve refer
also to Fisher v. Perkins, 122 U. S. 522, 527, 7 Sup. Ct. 1227. We
are controlled by the fact that the record fails to put the petitioner
in a position to assign for error any matter based on the claim that
the circuit court was asked to hear proofs and arguments which it
did not hear. In no event, t.herefore, can the petitioner object to
the final judgment of the court below, whatever reasons were as-
si{"rned in it for the ordering of it.
lt is a satisfaeHon to know that if the petitioner, or any person

assuming to act in his behalf, has, according to his judgment., failed
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to obtain a full determlnation of the issues of fact which this case
suggesta, 9n formal proofs and arguments, the final conclusion of
the case operates. only as a discontinuance, without passing on the
merit$, and is no bar to a new apB,lication to any tribunal having
juril1ldiction, wherever the petitioner may be. Judgment of the cir-
cuit court affirmed, with costs of this appeal against Caleb Eaton.

WEST PUB. CO. v. LAWYERS' CO-OPERATIVE PUB. CO.
(Circl;lit Comt, N. D. New York. November 7, 1894.)

No. 6,106.
1. INFRINGEMENT OF COPYRIGHT-DIGEST OF LAW REPORTS.

The compiler of a digest may prepare notes, abstracts, and paragraphs
from opinions of the comts, and from syllabi prepared by the comts, and
may digest such opinions and syllabi from printed copies published in a
copyrigbted system of reports; but he is not at liberty to copy the original
work of the reporter in such reports, or to use that work in any way, di-
rectlY or indirt>etly, in order to derive suggestions therefrom, or for the
purpGse of lightening his labors.

lLSAME.
Insqch case he may .use the copyrighted matter as a guide in the prepara-

tion .ot bis work, in .order to verify its accmacy, detect en'ors, omissions,
or other faults, but in all other respects he must investigate for himself.
He may take the original opinions, and prepare from them his own notes;
but he cannot exclusively and evasively use the notes already collected
and embodied by the skill, industry, and expenditures of another. Banks
v. McDivitt, Fed. Cas. No. 961, 13 Blatchf. 163, followed.

8, SAME-SCOPE OF INJUNCTION,"
Where the pirated paragraphs ot a digest can be separated from the

paragraphs not subject to criticism, the injunction should be restricted to
the infringing paragraphs. The doctrine of "confusion of goods," which
has sometimes been invoked to suppress an entire pubiication, is not ap-
plicable where the infringing portions can be pointed out, and separately
condemned.

4. SAME-PROOF OF PIRACY.
A compiler digested, on an average, some 30 cases a day. Nine-tenths

of these cases were digested from tlle reports of, complainant. Held, that
it col;l1d not be presumed that all the work of the compiler was piratical,
where less than 1 per cent. of the whole output had been proved to be
piratical.

5. SAME.
In such case the mere fact that it might consume a decade to examine

the paragraphs of tlle digest, and compare them with the syllabi of the
reports, will not relieve the complainant from the burden of proving his
case, and the injunction will be limited to the paragraphs which have been
shown to be piratical..

6. SAME-MALA FIDES.
Mala fides cannot be Imputed to the defendant in such a case because,

In making an annual digest, it used in part the reports which had been
published by the complainant during the year, Callaghan v. Myers, 9
Sup. Ct. 177, 128 U. S. 617, distinguished.

This is an action in equity, upon final hearing, to restrain the in-
fringement of 507 copyrights covering that number of .pamphlets,
published by the compll.linant, containing reports of decided causes
in the state and federal courts. A motion for an injunction pen-
dente lite having been made (53 Fed. 265) the question of infringe-


