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position of his property, to assist the plaintiff to sustain his attach-
ment, and not for the purpose of using the testimony on the trial of
the cause. There is no motion pending to discharge the attachment,
nor any showing of the existence of any of the grounds for taking
depositions under the acts of congress, nor any bona fide expectation
of using the deposition on the trial of the case. Hence, the defend-
ant cannot be compelled to submit to an examination under oath,
and the rule for him to show cause must be discharged, and it is
8o ordered.

BERNARD & LEAS MANUF'G CO. v. PACKARD & CALYVIN, Limited.
(Circuit Court of Appeals, Third Circuit. October 30, 1894.)
No. 22,

1. Lﬁnmn PARTNERSHIP —PENNSYLVANIA STATUTE — HUSBAND AND WIFE A8

EMBERS.

An act (Pa., June 2, 1874) which rejuires not less than three persons to
unite to form a limited partnership is complied with where two of the
persons uniting are married women, and the others are their husbands.

2. BAME—“L1D.” IN FIRM SIGNATURE.

Where an act (Pa., June 2, 1874) providing for limited partnerships
requires that the word “Limited” shall be the lust word in the name of
every such partnership, the contention that the use of the abbreviation
“Ltd.” in a signature creates a general liability has no force.

8. BAME—CONTRACT SIGNED BY ONLY ONE MANAGER.

‘Where an act relating to limited partnerships (Pa., June 2, 1874) pro-
vides that no liability exceeding $500 shall bind the firm, except the
person incurring it, unless reduced to writing, and signed by at least
two managers, it is plain that the act of a single manager, in disregard
of such provision, cannot extend the liability to the other members.

In Error to the Circuit Court of the United States for the Western
District of Pennsylvania.

This was an action by the Bernard & Leas Manufacturing Company
against Packard & Calvin, Limited, in which it was sought to charge the
defendants as general partners. The defendant was a limited partnership
association formed under the act of the legislature of Pennsylvania of June
2, 1874 (P. L. 271), which provides for a limitation of the liability of such
association to the amount of capital contributed by the members. Section 1
provides that “when any three or more persons may desire to form a part-
nership association, for the purpose of conducting any lawful business or
occupation, * * * jt shall and may be lawful for such persons to sign and
acknowledge, before some officer competent to take the acknowledgment of
deeds, a statement in writing, * * *” Section 3 provides that “the word
‘Limited’ shall be the last word of the name of every partnership association
formed under the provisions of this act.” Section 5 provides that “no debt
shall be contracted or liability incurred for said association, except by one or
more of the said managers, and no liability for an amount exceeding five
hundred dollars, except against the persons incurring it, shall bind the said
association, unless reduced to writing and signed by at least two managers.”
A compulsory nonsuit was entered at the trial, at the close of plaintiff’s evi-
dence, which the court refused to strike off. Plaintiff brings error.

J. G. White, for plaintiff in error.
Q. A. Gordon, for defendant in error.

Before SHIRAS, Circuit Justice, DALLAS, Circuit Judge, and
‘WALES, District Judge.
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DA’I)LA‘S, Circuit Judge. - The bill of exeeptions set forth that:

“Upon ‘the trid] the evidence on the part ‘of the plaintift ‘showed, as the
basls of his suit)’ 8 written contract for' the construction of a' mill, at a cost
exceeding five Kundred dollars,! made:by plaintiff with ‘Packard & Calvin,
Ltd’; a.company. claiming to have been organized under the limited partner-
ship act of Pennsylvania, approved June 2, 1874, and its supplements The
plaintiff’s evidence further showed that M. L. Packard was the wife of W.
R. Packard, and that Tabitha L. Calvin was the wife of William J. Calvin,
and that vthese: four persons, who are the defendants in ‘this case, were the
only members or stockholders of the said alleged limited partnership, and
that they had complied with all the requirements of the said act of 1874
and its supplements, if they, as two husbands and their respectwe wives,
were competent, under sajd act and its supplements, to organize and consti-
tute g limited partnership association. It further appeared by the plalntiﬁ”
evidence that the contract in suit was signed, ‘Packard & Calvin, Ltd.’ by
only one manager of said alleged limited partnership. Theé plaintiff, having
shown these facts, rested his case; and 'the court, upon motion of defendant’s
attgamey, ﬂgantered a compulsory nonsuit, which the court afterwards refused
to take off.”

The question which was raised in the circuit court, and which is
now presented here, is whether the four persons who had associated
themselves together as stated in the foregoing extract are liable, as
general partners upon the contract sued on, notwithstanding the fact
that it was “made by plaintiff with Packard & Calvin, Ltd.” The
action was brought to enforce such supposed general liability, and the
plaintiff contends that, to that end, it should have been sustained.
This contention is put upon several grounds, which W]l]. be separately
disposed of, but without extended discussion.

1. The Penn:ylvanla statute of June 2, 1874, which requires not
less than three persons to unite to forma limited partnership, is com-
plied with where, as in this instance, two of the persons uniting are
married women, and the others are their respective husbands. This
understanding of the law seems to be supported by the opinion of
the supreme court of Pennsylvania delivered in the case of Steffen v.
Smith, 1569 Pa. St. 207, 28 Atl. 295; and, apart from this, we have
no doubt of its correctness.

2, The fact that the abbreviation “Litd.,” and not the entire word
“Limited,” was made part of the signature to this contract, is claimed
in the plaintiff’s brief to have created the general liability averred;
but this point has not been very strenuously urged in oral argument,
and we do not perceive that it has any force.

3. The proposition that, because the contract was signed “by only
one manager of said alleged limited partnership,” all the members
thereof became generally liable, is untenable. It is founded on the
provision of the Pennsylvania statute (section 5) that “no liability for
an amount exceeding five hundred dollars, except against the person
incurring it, shall bind the said association, unless reduced to writing
and signed by at least two managers.,” But it is quite plain that the
act of a single manager, in disregard of this provision, cannot have
the effect of extending the liability of the other members of the asso-

1 Note. The record shows that the amount involved in the action exceeded
$2,000, and no question as to the jurisdictlon of the court was presented.
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-cciation. It was intended for their benefit, and should not be con-
strued to their disadvantage. The person so incurring a liability
‘is himself bound, but, as this results from an express exception, ap-
‘plied to him only, it follows that the legislature could not have in-

tended that his comembers would be similarly bound. The judgment
is affirmed, with costs.

FISHER v. SIMONS et al.
(Circuit Court of Appeals, Third Circuit. November 2, 1894.)
No. 5.

‘NeaoriaBLE INsTRUMENTS—BoONA FipE HoLDERS—NOTE BORROWED BY BANK.
A negotiable promissory note for $5,000 was made, without considera-
tion to the makers, for the benefit of a national bank, at the solicitation
of its president, for use by the bank as a collateral deposit at the clearing
house, and was so used. The “offering book” of the bank indicated that
the note was discounted as upon the offer of the makers, but, by the
direction of the president, the proceeds of discount were carried to his
individual credit. He did not, however, draw out the money, and the bank
was not damnified otherwise than by this entry in the president’s over-
drawn account. By the settled course of business, the president was per-
mitted habitually to borrow money for the bank and to exercise entire
control in its affairs. Held, that neither the bank nor its receiver, who is

clothed only with its rights, can be esteemed a bona fide holder of the
note, as against the makers,

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

This was an action by B. F. Figher, receiver of the Spring Garden
National Bank, against John F. Simons, Frederick M. Simons, and
Edwin 8. Simons, copartners, trading as Simons Bros. & Co., on a
promissory note. The circuit court directed a verdict for plaintift,
whereupon the defendants brought error; and the judgment was
reversed by the circuit court of appeals, and the cause remanded,
with directions to grant a new trial. 5 C. C. A. 311, 55 Fed. 905.
The new trial was had April 11, 1894; BUTLER, District Judge,
charging the jury as follows:

The plaintiff urges that the recent case of Bank v. Armstrong (just pub-
lished in the Supreme Court Reporter for April 2, 1894) 14 Sup. Ct. 572, is
in conflict with the decision of the circuit court of appeals of this circuit in
this case, and sustains his position. If this were true (and I have not ex-
amined the subject with sufficient care to ascertain certainly whether it is
or not), I would nevertheless be bound by the decision of the court of ap-
peals, as it was made in this case. If the decision is to be reversed, it must
be done by the court that made it. As I understand the decision last named,
it rests upon three distinct grounds: First. The note having been obtained
fraudulently, the plaintf was required to produce evidence that the bank
gave value for it without knowledge of the fraud, and the evidence produced
was not sufficient to establish these facts. Second. Kennedy, as president of
the bank, had authority, by virtue of his office, to borrow the note in the
‘bank’s name for its use, and the bank is therefore responsible for his acts
and representations at the time he obtained it. Third. That, if the foregoing
propositions were not correct, still the defendant might prove, as he offered
to do, that the president, Kearedy, was the general manager of the affairs
of the bank, and in case he did so this woulu be sufficient proof that the bank
had invested him with special authority to borrow the paper. As the testimony
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now 18 substantially the same as was produced on the former trlal, supple-
mented by what has been given under the offer then rejected, we instruct
you that the defendant is entitled to a verdict, if the jury believes his evi-
-dence respecting the circumstapces under which the note was ‘obtaihed;
and, as it is uncontradicted and undisputed, you will not hesitate to believe it.

And thereupon the counsel for the said plaintiff did request the
learned judge who tried the cause to charge the ]ury as set forth
in the first point of the said plaintiff, to wit:

(1) The undisputed evidence in this case shows that F. W. Kennedy, presi-
dent of the Spring Garden National Bank, had the original of the note in
suit discounted by the bank, and applied the proceeds thereof to his own use;
and, as there is no evidence of his authority to borrow the note for the use
of the bank, the verdict should be for the plaintiff,

And thereupon the learned judge who tried the cause did answer
the same as follows:
In view of the decision of the clrcuit court of appeals in this case, and the

fact that the evidence 18 substantially the same now as before, the point must
be disaffirmed.

And thereupon the counsel for the said plaintiff did then and
there except to the answer of the said judge to the said first point
of the plaintiff, and the learned judge did then and there, at the
request of the counsel for said plaintiff, seal his bill of exception
thereto. And thereupon the counsel for the said plaintiff did fur-
ther request the court to charge as set forth in the second point of
the said plaintiff, which is as follows:

(2) The undisputed evidence in this case shows that F. W. Kennedy, presi-
dent of the Spring Garden National Bank, had the original of the note in
suit discounted by the bank, and applied the proceeds thereof to his own use;
and the evidence also shows affirmatively that said F. W. Kennedy, presi-

dent, had no authority to borrow the note for the use of the bank, and there-
fore the verdict should be for the plaintiff.

And thereupon the learned judge who tried the cause did answer
the said 'second point of the said plaintiff as follows:

I make the same answer to this point as I have already made to the first
point, and, for further answer, refer to my general charge already made.

And thereupon the counsel for the said plaintiff did then and
there except to the said answer of the said court to the second
point of the plaintiff, and the learned judge who tried the cause did
then and there, at the request of counsel for the said plaintisf, seal
his bill of exception thereto.

Plaintiff brings error.

Bilas W. Pettit, for plaintiff in error.

Robert H. Hinckley, for deféndants in error.

Before SHIRAS, Circuit Justice, ACHESON, Circuit Judge, and
WALES, District Judge.

ACHESON, Circuit Judge. By this suit the receiver of the Spring
Garden National Bank sought to compel Simons Bros. & Co. to pay
a promissory note for $5,000, dated February 13, 1891, and payable
three months after date, made by them to their own order, and
by them indorsed, for which they had received no consideration, and
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which note they had made for the benefit of the bank, at the solicita-
tion of its president, who gave them a receipt therefor, signed in his
official capacity, setting forth that the note was for the use of the
bank, and was to be paid by it.

The Spring Garden National Bank was a member of the Phil-
adelphia Clearing-House Association. By a rule of that insti-
tution, each member thereof was required to keep on deposit
at the clearing house collateral security for the payment of its
daily balances upon exchanges. The note in suit was procured
from the makers by Francis W. Kennedy, the president of the Spring
Garden National Bank, avowedly for use by the bank as a deposit
at the clearing house to secure its daily balances, and it was actually
so used by the bank. By uncontradicted evidence it was shown
that, by the settled course of the business of the bank, its president,
Mr. Kennedy, was permitted to borrow money for the bank. Indeed,
it appeared that he was in the constant habit of thus borrowing
money for the use of the bank. Furthermore, it was distinctly shown
that in the actual management of the bank he exercised entire con-
trol by the sufferance of the directors. The proof was complete that

"in all the affairs of the bank he was allowed to act in its behalf ac-
cording to his own discretion. In the fall of the year 1890, at a
time of general financial stringency, Mr. Kennedy borrowed for the
bank, from Simons Bros. & Co., their four promissory notes, each for
the sum of §5,000, for use by the bank as collateral security in the
clearing house, and gave them a receipt signed by him as presi-
dent, stating that the notes were for the use of, and were to be paid
by, the bank. At that time he stated to Simons Bros. & Co. that the
bank had plenty of “small business paper,” which he would not “care
to offer in the clearing house,” and for their protection he promised
“to set aside twenty thousand dollars of that paper.” The good faith
of Simons Bros. & Co. in the transaction is conceded. The note in
suit was a renewal of one of the four above-mentioned notes. Two
others thereof were returned to the makers before the bank was
closed. Onmne of the four, or a note given in renewal thereof, was
held by the clearing house when the bank failed; and it the makers
settled, paying the money to the clearing house. The “Offering
Book” of the bank, under date of November 21, 1890, had an entry
indicating that the original note, of which the one in suit was a re-
newal, was discounted as upon the offer of Simons Bros. & Co. But
it appears that on the previous day, by the direction of the president,
Mr. Kennedy, the proceeds of discount had been carried to his in-
dividual credit. He did not, however, draw out the money, and the
bank was not damnified otherwise than by this entry of credit in
the president’s overdrawn account.

Upon the indisputable facts, it seems to us that neither the bank
nor its receiver can be esteemed a bona fide holder of the note in
suit, as against the makers. The receiver has no distinct title of his
own, but is clothed with the rights only of the bank. Scott v. Arm-
strong, 146 U. 8. 499, 13 Sup. Ct. 148; Morris’ Appeal, 88 Pa. St.
368. Now, we cannot separate the bank from its president without
violating established principles, and doing rank injustice to innocent



314. FEDERAL REPORTER, Vol, 64.

persoiis:: - It this. matter the president stood for the bank. The evi-
dence’of his general authority to represent the bank in all:its affairs.
was o clear; and especially were the proofs of his authority to bor-
row funds for the bank so full, as to warrant the inference of his.
rightful:power to act for and bind the bank in this particular trans-
action, Martin v. Webb, 110 U. 8. 7, 14, 3 Sap. Ct;-428. There,
speaking of the authomty of a cashier in matters outs1de of his or-
dinary duties, the supreme court said:

“His authority may be by parol and collected from circumsm.nces It may-
be inferred from the general manner in which, for a period sufficiently long-
to establish a settled course of gusiness, he has been allowed, without inter-
ference, to conduct the affairs of the bank. It may be implied from the
conduct or acquiescence of the corporation, as represehted by the board of”
directors. When, during a series of years, or in numerous business transac-
tions, he has been permitted, without objection, and in his official capacity,
to pursue a particular course of conduct, it may be presumed, as between the-
bank and those who, in good faith, deal with it upon the basis of his authority
to represent the corporation, that he has acted in conformity with instructions:
received firom those who have the right to control its operations.”

These views are applicable here, and, we think, are controlling.
It will be perceived that it was part of the a,rrangement between the
bank, through its president, and Simons Bros. & Co., that other,
smaller notes Were to be set aside by the bank for the probectmn of
Simons Bros, & Co. Had this actually been done, it could not have
been contended with any show of reason that the transaction was.
impeachable. But why should the failure of the bank to fulfill its
obligation prejudice the defendants? The note was borrowed for:
leg1t1mate use at the clearing house, and the arrangement, as a whole,.
was open to no valid objection. We are not, then, disposed to lend.
a ready ear to an argument based on supposed public policy and
the doctrine of ultra vires. The bank has had the full benefit of the-
arrangement, and it cannot now be'repudiated without grievous
wrong to the defendants. It has been more than once authorita-
tively declared that a national bank cannot set up its want of legal
capacity to escape a just responsibility. Bank v. Case, 99 U. 8. 628;.
Bank v. Graham, 100 U, 8. 699.

Our conclusion is entirely consistent with the ruling in the case
of Bank v. Armstrong, 152 U. 8. 346, 14 Sup. Ct. 572. In their facts:
the two cases are essentially diﬁerent. In the case referred to, the:
vice president, without any authority whatever, undertook to borrow
an enormous sum in the name of his bank. The transaction was
out of the ordinary course of business, and the bank received no ad-
vantage therefrom. The judgment of the circuit court is affirmed.

- Emm

CHICAGO LUMBERING CO. v. HEWITT et al
(Circuit Court of Appeals, Sixth Circuit. October 22, 1894)

No. 192,
Evmmncm——Booxs OF ACCOUNT.

A book in which one person sets down the tota) amount of logs scaled
frorh memaranda furnished him by another person, who did the work,.
is hot admissible to prove the amount of logs scaled, unless supplemented
. by the testimony of the person furnishing original data.



