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instructions asked forbt'defendallt'El refused.'by
the court, and exceptions duly : .
"(4) Where II- proper landing plaJeeds provided, and the passenger knows,

or would, by the exercise of. ordinary: care, have ascertained, its locality, he
Ilhould'make !lis exit at the place sa provided; and If,·,In attempting to
alight elsewhere, he unnecessalll.ly and. negligently exposes hImself to danger,
aJ;ld Is therElby injured, this injUJ:Y:isthEl result of his own act, and he can·not recover damages therefor frori:lthe, railroad company. (5) If you believe
from the evidence that the plail1tiffkneW, or would, by the exercise of ordi-
nary care, have !,mown, that the planldbg between tracks 2 and 3,waa not of
.a, reasonably safe width for p,im to walk or remain upon spould another
train, IJass by upon track 2, and you further find from the evidence that he
voluntarily and unnecessarily ,remaiiied on such planking, and by reason
'thereof was injured as complailied:, of, then the plaintiff is not entitled to
recover, and your verdict must be for the defendant."
,We see no good objection to,either of these re,quests, and, as
nothing in the general coyered the same ground, we think
it was error not to give'l;heJ;ll. ,For these reasons the is re-
.versed, and the cause rem\l:nded to the circuit court for a new trial,
or for such proceedings as proper.

SHELLABARGER v. OLIVER.
(Circuit Court, D. Kansas, Second Division. November 21, 1894.)

BEFORE TRIAL. , ' .
4-Ct,QOIW' March 9, 1892 (27 Stat. 7), providing that, in addition to the

mode' ;of .taking deposition!': in tile federal' courts, depqsitions may be
taken "In the, mode prescribe'd by the laws of the state in which the
coUl"ts:are held," only adopts the state practice as to 'the manner of
taking, and does not, in connection with Gen.. St. Kan. par.
4442, llrOyiding that "either may, commence taking testimony by
deposition at any time after service on defendant," authorize the taking
of defendant's deposition before trial, in the absen<;e of any of the grounds
therefot prescribed by Rev. St. U. S. §§ 863, 866.

,At Law. Action by Isaao, Shellabarger against Mark J. Oliver.
Heard on rule to show cause why defendant should not be attached
for contempt in refusing to testify before an officer authorized to
take depositions. Rule discharged.
Ohas. S. Cairns and T. W. Sargeant, for plaintiff.
O'Bryan & Gordon and W. E.. Stanley, for defendant.

FOSTER, District Judge. The plaintiff brought an action at law
against the defendant to recover on a promissory note, and at the
same time took out an attachment against defendant's property on
the ground prescribed by the statutes of Kansas. Mter making
service of summons in the case, he proceeded at once to take the
deposition of the defendant in the manner provided by the statutes
of Kansas, and the practice recognized by the courts of the state.
This practice is not materially different from the usual mode of
taking depositions de bene under the laws of the United States
(section 863). Notice of the t1me and place of taking the deposition
was duly given, but no reason was given, or required in the state
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practice, for taking the deposition. The defendant appeared before
the notary, as required by the subpoena, but refused to give his
testimony, asserting that none of the grounds existed for taking his
depositions, etc. Among other questions put to the witness, were
the following: ' .
Q. You are the defendant in this action? A. I decline to testify, for the

following reasons: First, I reside at Wichita, Kansas, at the seat of the
court in which this case is pending; second, I am a party to this suit; third.
I expect to continue my residerce in Wichita, and to be present at the trial
in this' ca.::e when the same is called for trial, and then I will give my
teStimony in the' case, if so desired; fourth. I am not sick, aged, or infirm.
Q. VV"hat transfer of property did you make to your wife, Stella Oliver, on
.or about the 13th day of August, 1894? A. I decline to testify, for the
reasons before giveID.. Q. What consideration did you receive for the transfel' ,
referred to in the last question? A. I decline to testify, for the same
reaJ30ns before given.' Q. Were you, or were you not, in an embarrassed
condition, financiallY,at that time? A. I decline to answer, for the reasons
before· stated.. Q. What transfer of property did you make to your father,
Hiram on or about the 13th day of August, 1894? A. For reasons
given before; I decline to answer. Q. Did you, on or about the 13th day of
August, 1894, execute'to Hiram Oliver a deed for real estate? A. Same
answer as before. Q. What consideration have you received from anybody
for transfer of property to your father since the 1st day of July, 1894? A.
Same answer al;l before. Q.Have you received any consid,eration for trans-
fer of property to your father or to your wife since July 1, 1894? A. Same
answer as before. '

The plaintiff procured a rule for defendant to show cause why
he should.not be attached and punished for contempt.
'fhe defendant resides in the city of Wichita, where this suit is

pending. It is not shown that he is about togo out of this district,
or that he is aged or infirm, nor does the plaintiff assert that he ex-
pectsto use his deposition on the trial of the case. He plants
himself on the broad ground that under the statutes of Kansas, and
the practice thereunder, he has the right to commence taking dep·
ositions of witnesses as soon as process is served; and he bases his
contention on the Kansas statute (section 4442) and the act of con-
gress of March 9, 1892 (27 Stat. p. 7), which last act reads as follows:
"Tl;lat in addition to the mode of taking the depositions of witnesses in

cases pending at law or equity, in the district and circuit courts of the United
States, it shall be lawful to take the depositions or testimony of witnesses
in the mode prescribed by the laws of the state In which the courts are held."

It is insisted that this act, in all respects, adopts the practice of
the state in which the court is held, in the matter of taking deposi.
tions. It was decided by the supreme court (Ex parte Fisk, 113
U. S. 713-725, 5 Sup. Ct. 724) that the act of congress (section 914,
Rev. St.) adopting the practice, pleading, and forms and mode of
proceedings in law actions of the court of the state in which the
federal court is held, did not thereby conform the mode of taking
depositions to be used in the federal court to a statute of a state
authorizing an order for the examination of a defendant under oath
before trial; that such statute was in conflict with section 861, Rev.
St. U. S., and was therefore inoperative. The court lays down the
rule that, to justify the taking of the depositions of witnesses to be
used on the trial, some one of the reasons for taking the same, as set
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forth iIlsections 863, 866, Rev. St., must be shown. Mr. Justice Mil·
ler,speiling for the court, says (page 725, 113 U. S., and page 724,
5 SUp. Ot.):

are well satisfied that the cfrcuit court cannot the order of
the state court to procure evidence which, by the act of congress, Is forbidden
to be introduced on the trial if it should be taken."

It win be observed that the act of 1892, in addition to the then ex-
isting modes of taking depositions, specifically adopts the mode pre-
scribed by the laws of the state in all cases pending, both at law and
in equity, in the United States courts; but it would be going too
far to assume that congress, in adopting the mode of taking such
deposition and testimony, intended to add new cases for taking
and reading such testimony to those already set forth in sections
863 and 866. It adopts the mode or manner of taking the deposition
practiced in the state courts, but not the causes or grounds for taking
such deposition. Those remain as heretofore prescribed, and it is
perhaps reasonable to assume that, with this exception, we may
safely take the laws of the state as our guide in all matters pertain·
ing to the taking of depositions in law and equity cases pending in
the federal courts... Of course, the statutes, both state and federal,
contemplate taldng the deposition of witnesses in anticipation of
the happening of certain events which will make them competent
testimony at the trialof the cause; and parties do not have to accept
as conclusive the statement of witnesses as to the probability of
those events occurring, but may proceed to take the testimony if
there are fair grounds to apprehend the happening of the event, and
the party is acting in good faith to procure the evidence of witnesses
to be used at the trial. And this rule is not in conflict with the
precedent established in Ex parte Fisk, supra, and is in harmony with
the decisions of the supreme court of Kansas. The statutes for tak·
ing depositions cannot be used as a means to compel a party to dis-
close his case in advance to his adversary, nor to pump his witnesses,
to ascertain what they will testify at the trial. See In re Da"is, 38
Kan. 413, 16 Pac..790. In Re Abeles, 12 Kan. 452,· the court say,
"Giving the right to use a deposition under the contingencies named
gives the right to prepare for those contingencies." To the same
purport, see In re Merkle, 40 Kan. 27-30, 19 Pac. 401. From these
cases the rule may be deduced that a party may proceed b take the
depositions of his adversary or other witnesses as soon as his action
is pending, so it is done, in good faith, in anticipation of the con-
tingency which will make it competent, and with a bona fide intent
to preserve the testimony to be used at the trial,but not for tIre
mere purpose of fishing for information, or to compel his adversary
to disclose what he will testify to on the trial. Applying this rule
to the case at bar, it does not sustain the broad claim of plaintiff's
counsel. It is true. there is an intimation that defendant intends,
some time in the future, to change his residence, and leave the state,
but plaintiff does not put his case on that ground. As well as
can· be gathered from the whole proceeding, the real purpose is
to compel the defendant to disclose the facts connected with the dis-
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position of his property, to assist the plaintiff to sustain his attach-
ment, and not for the purpose of using the testimony on the trial of
the cause. There is no motion pending to discharge the attachment,
nor any showing of the existence of any of the grounds for taking
depositions under the acts of congress, nor any bona :fide expectation
of using the deposition on the trial of the case. Hence, the defend-
ant cannot be compelled to submit to an examination under oath,
and the rule for him to show cause must be discharged, and it is
so ordered.

BERNARD & LEAS MANUF'G CO. v. PACKARD & CALVIN, Limited.
,Circuit Court of Appeals, Third Circuit. October 30, 1894.)

No. 22.

1. LIMITED PARTNERSHIP-PENNSYLVANIA STATUTE - HUSBAND AND WIFE AS
MEMBERS.
An act (Pa., June 2, 1874) which re-1uires not less than three persons to

unite to form a limited partnership is complied with where two of the
persons uniting are married women, and the others are their husbands.

t. BAME-" LTD." IN FIRM SIGNATURE.
Where an act (Pa., June 2, 1874) providing for limited partnerships

requires that the word "Limited" shall be the last word in the name of
every such partnership, the contention that the use of the abbreviation
"Ltd." in a signature creates a general liability has no force.

8. SAME-CONTRACT SIGNED BY ONLY ONE MANAGER.
Where an act relating to limited partnerships (Pa., June 2, 1874) pro-

vides that no liability exceeding $500 shall bind the firm, except the
person incurring it, unless reduced to writing, and signed by at least
two managers, it is plain that the act of a single manager, in disregard
of such provision, cannot extend the liability to the other members.
In Error to the Circuit Court of the United States for the Western

District of Pennsylvania.
This was an action by the Bernard & Leas Manufacturing Company

against Packard & Calvin, Limited, in which it was sought to charge the
defendants as general partners. The defendant was a limited partnership
association formed under the act of the legislature of Pennsylvania of June
2, 1874 (P. L. 271), which provides for a limitation of the liability of such
association to the amount of capital contributed by the members. Section 1
provides that "when any three or more persons may desire to form a part-
nership association, for the purpose of conducting any lawful business or
occupation, * * * it shall and may be lawful for such persons to sign and
acknowledge, before some officer competent to take the acknowledgment of
deeds, a statement in writing, * * *." Section 3 provides that "the word
'Limited' shall be the last word of the name of every partnership association
formed under the provisions of this act." Section 5 provides that "no debt
shall be contracted or liability incurred for said association, except by one or
more of the said managers, and no liability for an amount exceeding five
hundred dollars, except against the persons incurring it, shall bind the said
association, unless reduced to writing and signed by at least two managers."
A compulsory nonsuit was entered at the trial, at the close of plaintiff's evi-
dence, which the court refused to strike off. Plaintiff brings error.
J. G. White, for plaintiff in error.
Q. A. Gordon, for defendant in error.
Before SHlRAS, Circuit Justice, DALLAS, Circuit Judge, and

WALES, District Judge.


