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years a reasonable time, it is difficult to see why she could not make
the election at any time prior to the running of the statute of limita-
tions against the claim, except under supposable extraordinary cir-
cumstances not here disclosed. The judgment is reversed, and the
case remanded to the eircuit court for a new trial

CALLAWAY v. ALLEN.
‘Circurt Court of Appeals, Seventh Circuit. November 27, 1894)
No. 175.

MasTE" AND SERVANT—NEGLIGENCE—DANGEROUS MACHINERY.

Where a servant is injured by the carecless use by his fellow servants
of a machine which Is not necessarily dangerous, if properly used, and
which is not furnished by the master, but by a fellow servant, against
the master’s orders, the master is not liable therefor.

Appeal from the Circuit Court of the United States, for the South-
ern District of Ilinois.

Action by John Allen, administrator of the estate of Charles
Allen, deceased, against 8. R. Callaway, receiver of the Toledo &
Kansas City Railroad Company. Plaintiff obtained judgment. De-
fendant appeals.

This is an action for damages for negligently causing the death of Charles
Allen, appellee’s decedent. In an action to foreclose a mortgage against the
railroad company in the circuit court, appellee intervened by petition for
the allowance of a claim by the receiver of said railroad company for $5,000
on account of such death. On motion of petitioner, the cause was referred
to a master to take testimony and report. Subsequently, the case was set
down by the court for trial by a jury, trial bad, and a verdict of $5,000 ren-
dered in favor of the petitioner, and a decree entered by the court. Objec-
tions were taken to the trial on the ground that no issue had been properly
framed out of chancery, and that the trial was irregular; but as an appeal
was taken from the decree, and the cause has been argued here upon the
merits, it will be considered and decided in the same way,—that is, upon the
merits, as they appear from the law and the testimony. The verdict of the
jury, being advisory only, and for the information of the court, was not con-
clusive upon the facts in the court below, and is not in this court.

The ground of the action is the alleged negligence of the receiver in not
furnishing safe and competent machinery and appliances for the decedent
to work with, and in not informing him of the defective and dangerous char-
acter dof that furnished, whereby the accident resulting in his death was
caused.

Charles Allen, the decedent, was killed while in the employment of the
receiver, upon said railroad, on the 1st day of July, 1892, while at work with
a gang of men in the construction of a bridge and trestlework near a place
called Coffeen, in Montgomery county, Ill. The receiver was at that time
in general charge of, and was operating, the road. There was also a gen-
eral superintendent, Arthur L. Mills, who had charge of the operating de-
partment, maintenance of way, including the bridge department, and trans-
portation. The general superintendent was also purchasing agent, and had
general charge of the purchase of supplies, tools, and machinery. There
was under him one J. E. Johnson, who was master of the bridge and building
department, as an independent department. Under Johnson were several
gangs of men,—among others, the one where decedent worked,—~who worked
under bridge foremen appointed for that purpose by the superintendent of
bridges. These foremen were under the direction of the master of bridges
and buildings, and acted as boss of the particular work each had in charge



298 FEDERAL REPORTER, Vol, 64.

for the time, in.the absence of the master of bridges and buildings. He
employed his own men, subject to the approval of the master of bridges,
and was authorized’ 'to discharge themi for cause. In the absence of his
superior, heé controlled the mode'and manner of work, subject to the super-
vision and approwal of the same authority. The machinery, tools, and ap-
pliances deemed necessary .for the work of the bridge department were
purchased by the general superintendent, and furnished by him, through the
master of bridges, to the foremen and their men. There is no complaint
in the case that the machinery actually furnished by the superintendent
for the work on this bridge was not safe and sufficient, The bridge and
trestlework, several hundred feet in length and in the highest place about
40 feet above the ground, was being constructed over a ravine. Among the
machinery and implements so furnished were certdin push cars, being
small flat cars propelled by hand; the men in charge walking behind or at
the side, and pushing them with their hands. 'These were used by the
men to carry timibers from one end of the trestlework out upon the bridge,
for thé purpose of being put into its construction, and, so far as anything
appears, were safe and proper for such purpose. But it required hard labor
to load and unlozd the timbers upon and from thege cars by hand. Some
two months before the accident, one Thompson, acting as a bridge foreman
at another place, without the knowledge or authority of the receiver or the
superintendent, ot the superintendént of bridges and buildings, constructed
from waste material a labor-saving addition to one of thése push cars, which
consisted in a V-shaped frame or platform with diagonal braces, designed to
be placed upon and used with the car. ‘Upon this platform was constructed
a windlass, with rope and pylley, and at one end of the rope a hook. This
rope passed through the pulley and wound upon the windlass in such a man-
ner that the free end of the rope hung out over the push car when the ma-
chine was in use. The device was designed to lift bridge timbers, transport
them to the point upon the work where needed, and deposit them there.
This was done by attaching a chain to the hook in the end of the rope, and
encircling the timber with the other end, and lifting it by means of the pulley
and windiass. The timber, when so raised, would be carried forward by
pushing the car to the desired place, and then unloaded and put in place
by releasing the cranks of the windlass, and lowering the timber by means
of the rope and derrick. But these timbers, being suspended more upon one
side, required something on the other side of the car to counterbalance; oth-
erwise, there was danger of unloading truck, frame, timbers, and all into
the ravine below. Xor this purpose, the men were accustomed to pile tim-
bers upon the other edge of the truck, or, more commonly, to seat men, as
live weight, to counterbalance the load. On the occasion in question, the
men, under charge of Charles Anderson, as foreman, loaded upon this in-
strument, and by these means, three large oak pieces, each 18 feet long, 18
inches wide, and 7 inches in.thickness, weighing nearly, but not quite, a
ton, and carried them to the place of deposit. This was more than they had
ever attempted to carry before. They had theretofore carried two such
pieces of oak, or three of pime. On that day, Allen was engaged and at
work with other employés, as a bridge carpenter, at that place, not in trans-
porting, but in framing, the timbers. The men engaged in loading them,
having some difficulty in raising them by the device in guestion, called upon
Allen to “give them a lift,” which he did. He got upon the platform on the
push car, to assist in lifting the timbers, or to act as a counterbalance to
their weight when raised, or both, perhaps, and remained upon the platform,
with three other employés, while the car was being pushed to its place over
the center of the depression. One end of the stringers extended diagonally
across the track in the rear of the car, and the stringers were held steady
by one of the gang until the car had reached the proper place for deposit.
When the car stopped, the man who was steadying the timbers pushed one
end of them out over the side of the car and trestle so that they hung sus-
pendéd beyond the trestle, and about parallel with the track. At this mo-
ment, for some reason,—whether from so swinging the timbers out beyond
the trestle, or from some change in the position of the men, who, with Allen,
were performing the office of live weight to counterbalance the stringers,
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is not entirely clear,—the timbers proved too heavy for the counterbalance,
and the car and platform began gradually to tilt, and finally upset, and fell
with Allen to the bottom.of the gulf, the other men escaping by jumping off
in time. A prior foreman, one Thompson, had constructed and used the
platform and windlass device at anower place. It was brought to this tres-
tle by Foreman Anderson, and used under his direction. Neither the re-
ceiver nor superintendent, nor superintendent of bridges and buildings, au-
thorized its construction or use. On the contrary, whenever the atteftion
of Johnson, the master of bridges, had been called to it, he had forbidden
its use, and enly a few days prior to the accident he told Anderson to throw
it away. He did not put the prohibition of its use on the ground of its being
dangerous, but on the ground that it retarded the work, and more could be
accomplished without it than with it.

Brown & Geddes (Clarence Brown, of counsel), for appellant.
J. A, Connolly and T. C. Mather, for appellee. = ’

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis-
trict Judge.

BUNN, District Judge (after stating the facts as above). The
principal questions in the case are whether the device constructed
by Foreman Thompson and afterwards used by Foreman Ander-
son, was of itself an unsafe and dangerous .device, and, if so,,
whether its being such was the primary cause of the accident, and
whether the receiver was responsible for its use upon the oceasion
in question. We do not understand that it was contended by
counsel for appellee on the oral argument, or in the printed brief,
that Anderson, the foreman of the gang, was a viece principal of the
receiver. This proposition could not be maintained, in view of
the decision of the supreme court in Railroad Co. v. Baugh, 149 U. 8.
368, 13 Sup. Ct. 914. Anderson was not in any sense the head
of any department of the service. He, as well as the men with
him, was working under the supervision and direction of Johnson,
the superintendent of bridges and buildings. Johnson and the gen-
eral superintendent of the road, under the receiver, were, so far as
appears, the only ones who could be considered as standing, so far
as this bridge device was concerned, in the place of the receiver.
The following illustration by the court in the Baugh Case seems
entirely applicable here:

“So sometimes there is, in the affairs of such a corporation, what may
be called a manufacturing or repair department, and another strictly operat-
ing department. These two departments are, in relation to each other, as
distinct and separate as though the work of each was carried on by a sep-
arate corporation. And from this natural separation flows the rule that he
who is placed in charge of such separate branch of the service—who alone
superintends and has control of it—is, as to it, in the place of the master.
But this is a very different proposition from that which affirms that each
separate piece of work in one of these branches of service is a distinct de-

partment, and gives to the individual having control of that piece of work
the position of vice prineipal or representative of the master.”

But, as we understand the contention of the appellee, it is this:
That it is the absolute duty of the master to furnish safe and suit-
able machinery and appliances; that this duty cannot be delegated;
and that, therefore, when the foremen, Thompson and Anderson,
constructed this dangerous device, and used it, the receiver became
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liable for its use, though it was wholly unknown to him, and neither
himself nor his general superintendént, nor superintendent of bridges
afid buildings, had provided it, or authorized its use. This con-
tentiop, . we  think, is not maintainable. A railroad corporation
must act through its agents, and, where a railroad is in the hands of
a receiver, the receiver represents the company, and acts through
its agents in the same way. Of course, the receiver must use all
reasonable care to provide suitable machinery. The evidence shows
that he did so provide in this case. The employés, however, were
not satisfied with it; and they themselves provided something in
addition that would make the work of lifting timbers easier for
them, though the evidence showed that it was rather a hindrance
than a help to the progress of the work. It is true, the superin-
tendent of bridges knew that this device had been used, and its
use had been forbidden by him; and he had very recently told Fore-
man Anderson to throw it away, and that if he used it he should
hold him responsible. Anderson insisted on using it because it
was easier on the men, to which the superintendent replied that
he (Anderson) was picking up two stringers 600 feet from the bridge,
when, without his device, he could carry six or eight, and it took
him two weeks to do what he could do without it in one. On the
third day before the accident, the superintendent of bridges came
to Coffeen, and again found the men using the car with this attach-
ment. They were going out on’ the bridge, four men on one plat-
form with one stringer, and two men pushing, when he told Ander-
son to throw the thing to one side and break it up. The objection
to its use seemed to be founded wholly upon its want of effective-
ness in aiding the work. No suggestion was made by Johnson or the
men that it was not safe.  The most that can be said of the super-
intendent is that he did not succeed in stopping the use of the
device. Probably, his objection that it retarded the work may have
been the reason why the men afterwards tried to carry three string-
ers at a time instead of one and two, as they had done before. We
do not think, under the circumstances, that the receiver should be
held liable for the use of this device. He neither furnished it, nor
authorized its use. It could not be expected that he or the super-
intendent should be present at all times and at all places to see
that such a device was not used, or that they should take means to
destroy it, or prevent its use by force. The orders of the super-
intendent were disobeyed and his wishes disregarded by the em-
ployés, and the responsibility for its use should rest with them.
But assuming that the superintendent had, by implication or
otherwise, authorized its use, still we think there can be no recov-
ery, The primary cause of the accident was the careless and neg-
ligent nse of the car by Anderson and the men under him. The
weight of evidence is clear that the car, with the added super-
structure, was not ordinarily or necessarily dangerous, if carefully
handled and not overloaded. Any machine may be made danger-
- ous if wrongfully or negligently used. The evidence shows clearly
that the car was overloaded. The timbers were too heavy for the
counterbalancing weight, and that was the fault of coemployés,
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and was the primary and controlling cause of the accident. For
these reasons, without considering the question of the danger being
open and apparent, and the hazard being assumed by decedent,
the decree is reversed, and the cause remanded to the circuit court,
with directions to enter a decree in favor of the appellant.

ILLINOIS CENT. R. CO. v. DAVIDSON.
(Circuit Court of Appeals, Seventh Circuit. November 27, 1894))
No. 179.

CARRIERS OF PASSENGERS—CONTRIBUTORY NEGLIGENCE—INSTRUCTIONS.
A passenger who unnecessarily and negligently exposes himself to
danger whue alighting from a train is guilty of contributory negligence,
even though he does not know of the dangers to which he i8 exposed.

In Error to the Circuit Court of the United States for the North-
ern District of 1llinois.

Action on the case of Wilbur F. Davidson against the Illinois
Central Railroad Company. Plaintiff obtained judgment. Defend-
ant brings error.

This is an action brought by Wilbur ¥. Davidson, the defendant in error
and plaintiff below, against the Illinois Central Railroad Company, to re-
eover damages for a personal injury .to the plaintiff, the result of an acci-
dent happening upon defendant’s road in the city of Chicago, on February
27, 1893. The plaintiff was a citizen of Michigan, and resided at Port Huron,
in that state. He was engaged in the business of selling on commission
various kinds of electrical apparatus for the General Electric Company of
New York. In the latter part of February, 1893, he came to Chicago, with
a Mr. Annesley, for the purpose of showing him a certain electric plant in
active operation, of the kind sold by plaintiff, situated at Hyde Park, in
Chicago, near the line of the defendant’s railroad. Mr. Annesley was an
expert for another company, who wished to buy an apparatus. On arriving at
Chicago, Davidson, the plaintiff, arranged with John L. Martin, a friend of
his, residing in Chicago, and engaged in the same business, to go with plain-
tiff and Annesley to Hyde Park, to examine this plant. They all embarked at
Van Buren street on a suburban train belonging to the defendant at about
5:45 o’clock on the evening of February 2T7th, and reached Hyde Park sta-
tion at 6:10 p. m. The accident happened after the plaintiff and his party
had left the car at Hyde Park. The railroad company, pursuant to an ordi-
nance of the city, had, shortly previous to this time, been engaged in raising
its tracks-at this point, of which they had had theretofore six in use. The
four most easterly of these had been raised to a height of nineteen feet
above the city datum, by substantiil earth embankments. Trains were run-
ning on all of these four tracks. The road ran at this point north and
south. The most westerly of these four tracks was the regular south-
bound suburban track, and over which the plaintiff passed. The next most
westerly track was the north-bound suburban track, The third track, count-
ing from the west, was for south-bound through passenger and freight
trains, and the most easterly track was for north-bound through passenger and
freight trains. The two other tracks lying westof thesefour had not beenraised,
and were not then being used. A platform, 230 feet long, had been pro-
vided by the company for the use of passengers on the west side of the
track over which the plaintiff passed, leading down north by & pair of stone
stairs ipn‘o Fifty-Third street. This platform and stairs were built and
intended ; for the use of passengers landing at Hyde Park from these sub-
arban traing. There was no platform on the east side of the track intended



