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sult of negligence, and hold the defendant liable, The argument
goes back to the evidence of proximate cause. There is no reason
why the plaintiff should have been compelled to prove the partic-
ular spot where the two wires came into contact. It is certain that
the injury to the plaintiff was the result of the contact of these
two wires. It ean be accounted for in no other way. It would
seem, therefore, to make very little difference, if any, in the liability
of the defendant, whether that contact was at the place of the ac-
cident, or a hundred or more feet distant from it, provided that
the coming into contact of the wires was caused by the defendant’s
negligence, for there can be no doubt that the broken wire conveyed
the electric shock to the plaintiff’s body. In all probability, the
point of contact was somewhere between the two poles, and not
far from where the boy was stricken down.

The eighth assignment is to the refusal of the court to cha,rge
that the plaintiff had not proved that the negligence of the defend-
ant was the direct and proximate cause of the injuries complained
of, and that, therefore, the verdict of the jury should be for the
defendant. In refusing to so charge, the court said:

“I have very grave doubts upon that part of the case, but for the purpose

ot this case I have decided to leave the fact to you, the jury; and there-
fore I decline to charge, under the circumstances.”

The question of proximate cause was thus brought prominently
and specially to the attention of the jury, and was properly left
to them for decision. The jury could not have misunderstood the
instructions of the court, the whole tenor of which was to impress
on their minds that the liability of the defendant must be directly
consequent upon its negligence. The ninth assignment presents
the same question of proximate cause, and requires no special notice.

The conclusion is that, on a careful review of the whole record,
no revergible error has been found. The judgment of the circuit
court is therefore affirmed.

CHICAGO, ST. P. & K. C. RY. CO. v. PIERCE.
(Circuit Court of Appeals, Seventh Circuit. November 27, 1894.)
No. 192,

RELEASE AND DIsCHARGE—RATIFICATION—INSTRUCTIONS.

‘Where, In action for personal injuries, it appears that plaintiff had re-
ceived $1,600 from defendant in settlement of damages, and that she
walted two years before offering to return the money, and there is
evidence tending to show that plaintiff was perfectly able to understand
all about the settlement within ten days after it was made, and that she
after that spent the money, it is error to leave to the jury, without defini-
tion, the question whether plaintiff disaffirmed the settlement within a
reasonable time, and to refuse to instruct them that her expenditure of
the money with knowledge of the settlement would ratify the settlement,
and that such a ratification, once made, would be final and binding.

In Error to the Circuit Court of the United States for the Northern
Division of the Northern District of Illinois.
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ukotion: om ‘the ¢ase' by Nellie! E: Pierce’ against the Chicago, St.
Paul & Kansas City Railway Company. Plaintiff obtdined judgment.
Defendant brings error. T e

. Henby A. Gardner and William McFadon, for plaintift in error.
- Efnegt'Dale Owens and Seth F. Crews, for defendant in-error.

.. Before ; WOODS. and JENKINS, Circuit Judges,-and BUNN, Dis-
trict:Judge.. ... - ., E
e e . : :

BUNN,; District Judge. This action was brought to recover dam-
ages for a persondl: injury sustained by the defendant in error, plain-
tiff below, on the.16th day of September, 1887, at Hudson, Iowa,
while riding in ene-of the sleeping cars of the plaintiff in error. The
injury was caused by reason of another train of cars running into
the rear'end of the train in which the plaintiff was riding at the
time. Eight days after the accident, on September 23, 1887, at Chi-
.cago, the plaintiff settled for the injury with the company for . the
sum of $1,600 cash paid, and executed in due form, under seal, a re-
lease of all damages; growing out of. the injury. Subsequently, on
August 11, 1888, the plaintiff brought suit against the company in
the United. States circuit court for the Northern district of Illinois
to recover for the same injury, but caused the same to be dismissed
on September 1st following. One year afterwards, on September
1, 1889, the plaintiff, by her attorney, made a tender to the company
of the $1,600 received by her, with 6 per cent. interest, which tender
was refused, and on September 3, 1889, the present suit was begun.
The plaintiff declared upon the injury named as though no settle-
ment or release had ever been made. The company pleaded in de-
fense the release, and the plaintiff, by way of replication, set up that
at the time of the execution of the release she was suffering from
.great agony of body and mind to such an'extent that she was wholly
deprived of her reasoning powers and in a condition which rendered
her unfit and incapable of contracting; and that while in such condi-
tion the defendant, by its agent, took an unfair advantage of and
overreached her, and thus obtained the execution of the release by
duress and fraud. Issuerwas joined upon this plea, and a trial had
of the issues thus made, and a verdict therein rendered in favor
of the plaintiff on the 4th'day of May, 1894, for the sum of $15,000.

" It is not necessary to state the evidence introduced upon the trial.
It was somewhat conflicting upon the main issue, the plaintift’s testi-
mony tending to'show that at the time she executed the release she

“was not in-a condition to understand what she was doing, while, on
‘the contrary, the defendant’s evidence tended to show that she was

.fully competent to contract, and that after the release was executed,
without offering to disaffirm the contract, she continued to spend the
-money she-had receiveéd from the company, with full knowledge and

“understanding of the facts Pespecting the settlement.

" There are 36 assignmietits of érror, bt according to the view we
have taken of the case it will not be necessary to notice them all.
The 19th, 20th, 21st, and 30th assignments refer to the question of
the affirmance and disaffirmance of;the settlement. The money was
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paid and the release executed on the 23d day of September, 1887. On
September 1, 1889,—nearly two years afterwards,—the plaintiff ten-
dered back the money received, with interest, after bringing a suit
and then discontinuing the same one year previously. The evidence
showed that the money paid her by the company had all been ex-
pended for her benefit by herself and her brothers within seven or
eight months after being paid to her. The evidence of the defendant
tended also to show that, whatever her condition may have been
at the time of the settlement, she wag greatly improved, and her re-
covery wasi such as to render her quite competent to understand
and appreciate the situation, within 10 days or two weeks afterwards.
There was no claim that the plaintiff was insane or non compos. The
disability, if any existed, to make contracts, was temporary; and it
is quite evident that when that disability was removed, if it was re-
moved, it would be incumbent upon her at once to disaffirm the con-
tract of settlement, if she wished to elect to do so, and bring suit
to recover for the injury. And if she once affirmed the contract,
by knowingly and voluntarily spending the money she had received,
she could not afterwards elect to disaffirm it.

On the trial defendant’s counsel asked the court to charge the jury
as follows:

“The court instructs the jury that even if they believe from the evidence
that the release in evidence was not binding on the plaintiff, because pro-
cured by fraud, or because executed when the plaintift did not have mental
capacity sufficient to enable her to understand what she was doing, yet if
the jury should believe from the evidence that, shortly after the date of its
execution, the plaintiff was informed by her brother, or nurse, or other per-
son, that she had executed said release, and received sixteen hundred dol-
lars therefor, and that at the time of so being informed the plaintiff was
then in such condition of mind that she was able to understand and appre-
ciate what she had done, ithen the court instructs you that the expenditure
at any time thereafter by the plaintiff, or by any one for her, with  her
knowledge, of any part of the said sixteen hundred dollars, would be a rati-
fication of said release, and said release would be thereby made binding on
. the plaintiff.”

This instruction the court refused to give, to which ruling excep-
tion was taken, and there is nothing in the general charge of the
court covering the same ground.

Then defendant’s counsel also asked the court to have the following
instruction given, which was also refused:

“The court instructs the jury that one put to an election to ratify or dis-
‘affirm an instrument executed by him or her, after having elected to ratify
the same, cannot reconsider such action, but the election thus made is final
and binding on such party.”

There was nothing in the general charge covering the same subject.
But in the general charge to the jury the following instruction was
given, to wit:

«If you find that within a reasonable time she disaffirmed this settlement,
rejected it as a settlement, and brought the suit for the purpose of recovery
for her injuries, and you find the release invalid under the circumstances

that I have givenh you, then your further duties will be to inquire what are
her damages.” :
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This ‘was objected to by the defendant on the ground that it is
not a correct statement of the law on that subject, and that it over-
looked the fact that there was evidence tending to show that plain-
tiff, after being told that she had settled with the defendant, con-
tinued expending, knowingly, the money received in settlement.

We think; in view of what the general charge contains, and does
not contain, on the subject of the affirmance or disaffirmance of the
contract of settlement, that these special requests should have been
given. Clearly, the general charge does not fairly or substantially
cover the whole ground. From all that was given to the jury on this
subject, although they might believe from the testimony that the
plaintiff, by waiting nearly two years after her recovery of mental
capacity without offering to return the money or showing any sign
of dissatisfaction, spending the money in the meantime, had fully
ratified and affirmed the contract, still, if they found that within a
reasonable time, without defining what a reasonable time was, she
disaffirmed the settlement, and brought suit for the injury, she
might recover. The jury were nowhere told that the plaintiff could
not play fast and loose with the contract of settlement, affirming it
to-day and disaffirming it to-morrow. This was the vital point in
the case, and the defendant was entitled to have the law on the ques-
tion fairly given to the jury., The plaintiff was a person in the prime
of life. 'The contract was a valid and binding contract, if there was
no fraud and she had the mental capacity at the time to make it.
But allowing that she had not such capacity, as the jury must have
found, still, after she had recovered her health and usual mental con-
dition so as to render her capable of comprehending the settlement
made, she was bound either to affirm or disaffirm, and if she did not
elect to disaffirm at once, that is, within a reasonable time, she must
be considered as having elected to abide by the settlement. And
having once, by her conduct, affirmed it, she could not afterwards
disaffirm it. She would be in no better condition, and much the
same, as an infant, after arriving at majority, in reference to a con-
tract entered into by him before arriving at the age of 21 years. And
it has always been held that an infant in such a case must elect
at once. He cannot wait an unreasonable time before disaffirming,
and, after having ratified and affirmed the contract after coming to
his majority, he cannot afterwards disaffirm it. 1 Whart. Cont. §§
117, 120, 290; Burton v. Stewart, 3 Wend. 239; Masson v. Bovet, 1
Denio, 73; Robinson v. Hoskins, 14 Bush, 393.

In the case of Grymes v. Sanders, 93 U. 8. 55-63, the court say:

" “When a party desires to rescind upon the ground of mistake or fraud,
he must, upon the discovery of the facts, announce his purpose, and adhere
to it. If he be silent, and continue to treat the property as his own, he will

be held to have waived the objection, and will be as conclusively bound by
the contract as if the mistake or fraud had not occurred.”

And the same doctrine is affirmed in McLean v. Clapp, 141 U. §,
429, 12 Sup. Ct. 29.

‘We cannot but think, also, that the instruction upon this question
is faulty in not defining with more precision the reasonable time
within which the election must be made. If the jury could find two
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years a reasonable time, it is difficult to see why she could not make
the election at any time prior to the running of the statute of limita-
tions against the claim, except under supposable extraordinary cir-
cumstances not here disclosed. The judgment is reversed, and the
case remanded to the eircuit court for a new trial

CALLAWAY v. ALLEN.
‘Circurt Court of Appeals, Seventh Circuit. November 27, 1894)
No. 175.

MasTE" AND SERVANT—NEGLIGENCE—DANGEROUS MACHINERY.

Where a servant is injured by the carecless use by his fellow servants
of a machine which Is not necessarily dangerous, if properly used, and
which is not furnished by the master, but by a fellow servant, against
the master’s orders, the master is not liable therefor.

Appeal from the Circuit Court of the United States, for the South-
ern District of Ilinois.

Action by John Allen, administrator of the estate of Charles
Allen, deceased, against 8. R. Callaway, receiver of the Toledo &
Kansas City Railroad Company. Plaintiff obtained judgment. De-
fendant appeals.

This is an action for damages for negligently causing the death of Charles
Allen, appellee’s decedent. In an action to foreclose a mortgage against the
railroad company in the circuit court, appellee intervened by petition for
the allowance of a claim by the receiver of said railroad company for $5,000
on account of such death. On motion of petitioner, the cause was referred
to a master to take testimony and report. Subsequently, the case was set
down by the court for trial by a jury, trial bad, and a verdict of $5,000 ren-
dered in favor of the petitioner, and a decree entered by the court. Objec-
tions were taken to the trial on the ground that no issue had been properly
framed out of chancery, and that the trial was irregular; but as an appeal
was taken from the decree, and the cause has been argued here upon the
merits, it will be considered and decided in the same way,—that is, upon the
merits, as they appear from the law and the testimony. The verdict of the
jury, being advisory only, and for the information of the court, was not con-
clusive upon the facts in the court below, and is not in this court.

The ground of the action is the alleged negligence of the receiver in not
furnishing safe and competent machinery and appliances for the decedent
to work with, and in not informing him of the defective and dangerous char-
acter dof that furnished, whereby the accident resulting in his death was
caused.

Charles Allen, the decedent, was killed while in the employment of the
receiver, upon said railroad, on the 1st day of July, 1892, while at work with
a gang of men in the construction of a bridge and trestlework near a place
called Coffeen, in Montgomery county, Ill. The receiver was at that time
in general charge of, and was operating, the road. There was also a gen-
eral superintendent, Arthur L. Mills, who had charge of the operating de-
partment, maintenance of way, including the bridge department, and trans-
portation. The general superintendent was also purchasing agent, and had
general charge of the purchase of supplies, tools, and machinery. There
was under him one J. E. Johnson, who was master of the bridge and building
department, as an independent department. Under Johnson were several
gangs of men,—among others, the one where decedent worked,—~who worked
under bridge foremen appointed for that purpose by the superintendent of
bridges. These foremen were under the direction of the master of bridges
and buildings, and acted as boss of the particular work each had in charge



