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who might choose to become parties to the suit and contribute to the
expense ‘thereof. Complainants are creditors as well as stock-
holders. - The petitioner Morgan is a stockholder, but not & creditor,
and asks to be made a cocomplainant in the original bill, and to
have separate notice-of all motions, proceedings, orders, ete. Ap-
parently, he wishes to appear by separate solicitor and counsel.
As he is the first petitioner whose rights as a stockholder are not
complicated with his rights as a creditor, he may take an order al-
lowing him to intervene, and directing all parties to give him such
notice, whenever any of the proceedings may affect his rights. It
must, however, be understood that the court cannot tolerate a sep-
arate intervention by each separate stockholder, with an intermina-
ble multiplication of papers, and requests for separate allowances
of costs and counsel fees at the close of the receivership. = The in-
terests of all stockholders are alike, and should be presented and
attended to without marshaling a host of different lawyers, all
advocating the same relief, although, if it becomes apparent that
there is dissension among the stockholders as to the conduct of the
proceedings, each separate group of them will be secured a separate
hearing. The granting of this motion, therefore, will not by itself
entitle petitioner to any individual allowance for costs or counsel fee
at the close of the case.

Petitioner has also filed an affidavit of Elijah Coffin, dated Sep-
tember 15, 1894, containing charges against Jarvis and Conklin, now
receivers of the corporation, founded upon transactions occurring
before their appointment, with a “request” that, upon such affidavit,
the motion heretofore made by Elizabeth Garnet to remove the re-
ceivers may be granted..  As this affidavit was never served upon
the receivers, nor any notice of petitioner’s “request” given to them,
it must be dismissed. Nor can the affidavit of Coffin be considered
on Garnet’s motion, as it was not prepared till after argument, and
does not comply with the instructions of the court that all additional
affidavits of petitioner Garnet must be confined to new matter set
out in the answering affidavits of receivers.

CORLISS et al. v. E. W. WALKER CO. et al.
(Circuit Court, D. Massachusetts. November 19, 1894.)
No. 3,152,

1. PUBLICATION OF PORTRAIT—PHOTOGRAPHER'S CONTRACT.
... It is a breach of contract and violation of confidence for a photographer
to make unauthorized copies of a customer’s photograph. .

2. SAME—PRIVATE AND PUBLIC CHARACTERS.

A private individual may enjoin the publication of his portrait, but a
public character cannot, in the absence of breach of contract or violation
of confidence in securing the photograph from which the publication is
made.

8. SAME—“PysLic CHARACTERS"-—INVENTORS.
One who is among the foremost inventors of his time is a “public char-
acter,” within the above rule. -
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This was a suit by Emily A. Corliss and others to enjoin the E.
W. Walker Company and others from inserting a portrait of George
H. Corliss in a biographical sketch about to be published by them.
An injunction was heretofore granted (57 Fed. 434), and defendants
have moved to dissolve the same.

Henry Marsh, Jr.,, and James M. Ripley, for complainants.
M. L. S8anborn and Henry E. Fales, for defendants.

COLT, Circuit Judge. The defendants move to dissolve the in-
junction heretofore granted in this case. As the case was first pre-
sented, it appeared that the print of George H. Corliss to be inserted
in a biographical sketch about to be published by the defendants
was taken from a photograph obtained from Mrs. Corliss by the
defendants upon certain conditions, which they had failed to com-
ply with, and the court granted an injunction upon the ground that
the proposed use by the defendants would be a breach of contract
and a violation of confidence. 57 Fed. 434. Upon a full presenta-
tion of the facts at the present hearing, it now appears that the de-
fendants obtained two photographs of Mr. Corliss, and that the one
received from Mrs. Corliss was returned to her, while the other, from
which the print was actually taken, was purchased for the defend-
ants at a store in Providence several months before any contract
was entered into between the parties, or any correspondence had
in relation to the subject. It must be confessed that the case now
assumes a different aspect. If we eliminate the element of contract
or trust, the question resolves itself into the broad proposition of
how far an individual, in his lifetime, or his heirs at law after his
death, have the right to control the reproduction of his picture or
photograph. The photograph obtained by the defendants was a
copy of an original taken by Mr. Heald, of Providence, for Mr. Cor-
lisg, in September, 1885. Mr. Corliss engaged Mr. Heald, in the or-
dinary way, to take his photograph, and paid for the pictures which
he ordered. The contention of the plaintiffs is that Mr. Heald had
no right to make prints from the original negative, other than those
which Mr. Corliss ordered, and that neither Mr. Heald nor any one
else had the right to reproduce copies from any of the photographs
ordered by Mr. Corliss, and that to do so would be a breach of con-
tract or a violation of confidence, for which relief can be had in a
court of equity. In support of this position, the plaintiffs say that
Mr. Corliss never authorized Mr. Heald to make any prints from the
negative, except those he ordered, and that after his death, in Feb-
ruary, 1888, Mrs. Corliss obtained the original negative, and forbade
Mr. Heald from exhibiting in his studio any pictures of Mr, Corliss.

When a person engages a photographer to take his picture, agree-
ing to pay so much for the copies which he desires, the transaction
assumes the form of a contract; and it is a breach of contract, as
well as a violation of confidence, for the photographer to make addi-
tional copies from the negative. The negative may belong to the
photographer, but the right to print additional copies is the right
of the customer. Pollard v. Photographic Co., 40 Ch. Div. 845; Tuck
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v. Priéster, 19 Q. B:Div::629. Independently of the question of con-
tract, I believevthe law to be that a private individual has a right
to be protected in the representation:of his portrait in any form;

that this is a propérty as well as a personal right; and that it be.

longs to the same class of rights which forbids the reproduction
of a private mannscript or painting, or the publication of private
letters, or of oral lectures delivered by a teacher to his class, or the
revelation of the contents of a merchant’s books by a clerk. Duke
of Queensberry w. Shebbeare, 2 Eden, 329; Gee v. Pritchard, 2
Swanst. 402; Felsom v. -Marsh, 2 Story, 100, Fed. Cas. No. 4,901;
Abernethy v. Hutchinson, 3 Law J. Ch. 209; Caird v. Sime, 12 App.
Cas. 326; Tipping ¥.Cldarke, 2 Hare, 383, 893; Williams v. Insurance
Co., 23 Beav. 338. . In.case of Prince Albert v. Strange, 1 Mac. & G.
25, 2. De Gex & 8. 652, this doctrine. was extended so far as to pro-
hibit the publication of:a-catalogue of private etchings. But, while
the right of a private individual to prohibit the reproduction of his
picture or photograph should be recognized and enforced, this right
may be surrendered or dedicated to the public by the act of the in-
dividual, just the same as a private manuscript, book, or painting
becomes (when not protected by copyright) public property by the
act of publication. The distinction in the case of a picture or pho-
tograph lies, it seems to me, between public and private characters.
A private individual should be protected against the publication of
any portraiture of himself, but where an individual becomes a public
character the case is d1ﬂerent A statesman, author, artist, or in-

ventor, who asks for and" desires public recognition, may be sald to
have surrendered this right to the public. "When any one obtains
a picture or photograph of such a person, and there is no breach of
contract or violation of confidence in the method by which it was
obtained, he has the right to reproduce it, whether in a newspaper,
magazine, or book. It would be extending this right of protection
too far to say that the general public can be prohibited from know-
ing the personal appearance of great public characters. Such char-
acters may be said, of their own volition, to have dedicated to the
publie the right of any fair portraituré of themselves. In this sense,
I cannot but regard Mr. Corliss as a public man. He was among
the first of American inventors, and he sought public recognition as.
such.

. The defendants, in the present instance, obtained a photograph
of Mr. Corliss at a public shop in Providence. Whatever contract
may have existed between the photographer and Mr. Corliss, they
were not a party to it, and they had the same right to reprint copies
from this photograph that they would have had from that of any
other public man., Further, it does not seem that Mr. Corliss, per-
sonally, ever objected to the reproduction of his picture, but, on the
contrary, that he: permitted thousands of his pictures to be eircu-
lated. Ten thousand pictures of Mr. Corliss were sold or given
away, without objection on his part, at the time of the Centennial
Exhibition, in 1876. In 1886 there was published in Providence,
by J. A. & R. A. Reid, about 10,000 copies of a book called “Provi-
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dence Plantations,” in which a picture of Mr. Corliss appears, which
is a reprint from the Heald photograph, now in controversy. His
picture also was printed in Harper’s Weekly of March 3, 1888, and
in the Scientific American of June 2, 1888. I am aware that Mrs.
Corliss says that she wrote a letter, at the request of her husband,
to the Messrs. Reid, forbidding the insertion of the picture in the
“Providence Plantations,” and that she also declares that the publi-
cation in the Harper’s Weekly and Scientific American were author-
ized by the family; but, whatever may be the position now taken
by the plaintiffs, there is no substantial evidence that Mr. Corliss,
in his lifetime, ever prohibited the reproduction and circulation of
his picture.

Upon the facts as now presented, and for the reasons given, I am
of opinion that the defendants have a right to insert in the bio-
graphical sketch of Mr. Corliss published by them a print of his
photograph, and the motion to dissolve the injunction is granted.
Motion granted

BARBER ASPHALT PAVING CO. v. CITY OF HARRISBURG.
(Circuit Court of Appeals, Third Circuit. November 13, 1894.)

‘CITIES—PAVING CONTRACTS—PAYMENT IN INVALID ASSESSMENTS.

Where a city having authority to pave its streets and pay therefor
from its treasury, and supposing that it had authority also to assess
the cost on abutting property and transfer the assessments in payment
for the work, contracts with a person, who-also supposed it had such
authority in regard to assessments, to do such paving, and to pay him
by assigning the assessments to him, the city, not having in fact any
authority to make the assessments, will be liable on the contract for the
work, though it is stipulated that the assessments shall be accepted
in payment, and that the city shall not be otherwise liable under the
contracg, whether the assessments are collectible or not. 62 Fed. 565,
reversed.

In Error to the Circuit Court of the United States for the East-
-ern District of Pennsylvania.

Action by the Barber Asphalt Paving Company against the city
of Harrisburg on a contract for street paving. Defendant had
judgment (62 Fed. 565), and plaintiff brings error. Reversed.

Charles H. Bergner and A. S. Worthington, for plaintiff in error.
‘William H. Middleton, for defendant in error.

Before ACHESON, Circuit Judge, and BUTLER and WALES,
District Judges.

BUTLER, District Judge.. The plaintiff, a citizen of West Vir-
-ginia, and the defendant, of Pennsylvania, entered into a contract
on August 13, 1887, which contained the following provisions:

“The said The Barber Asphalt Paving Company to furnish all tools, imple-
ments, materials and labor, and complete to the satisfaction of the city engineer
-of the city of Harrisburg all such work as may be requisite to pave and curb
Market street from the eastern curb line of Front street to the Pennsylvania
"Railroad; to begin the work under this contract upon five days’ notice from
the city engineer and complete the same within ninety days from the com-



