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effectual to prevent the allowing of an injunctien? I think not.
The defendant would not be showing any such conduct or acts
on the part of the complainant as estopped it from claiming the
henefit of its revocation of March, 1893, as the Buckeye Company
could have done in its case. For these reasons, I do not think the
defendant has made a case entitling it to dissolution of the in-
~ junction now in force. ,

Having decided the case upon the facts, and for the reasons,
hereinbefore stated, it does not become necessary to notice the fur-
ther contentions made on behalf of the complainants: (1) That the
proceedings in the patent office of December, 1893, were entirely
void for want of jurisdiction of that office, and that therefore the
record made by the office in those proceedings was not a record of
which the public were obliged to take notice, and could not be
operative ‘either upon the complainants or upon anyone claiming
rights thereunder by reason of the complainants’ conduct. (2) That
the proceedings in the patent office of December, 1883, were not
binding’ upon one of the complainants in this case, to wit, the Edi-
son General Electric Company, because, at the time said proceed-
ings were instituted, the said the Edison General Electric Com-
pany had a license from the patentee and his assignee to manu-
facture under said patent, which license ran to said company and
certain other associates named, and that they could not be influ-
enced or affected by such proceedings in the patent office, of which
they had no notice, and that the interest of the Edison General
Electric Company was acquired by it from the owners of the patent
prior to any investments made by the defendant in this case.

Both of these propositions, pressed with great earnestness by
the learneéd counsel, might be of very great importance in connec-
tion with the case if presented in a different phase; but, as before
said, it is now not necessary to consider them in connection with
the decision based upon the facts as hereinbefore stated. The mo-
tion to dissolve the injunction is therefore disallowed.

H. W. JOHNS CO. v. ROBERTSON et .al.
(Circuit Court, 8. D. New York. October 4, 1804.)

PATENTS—INSTRUCTION—INFRINGEMENT—ROOFING FABRICS.
The Johns patent, No. 418,519, for an improvement in roofing fabrics,
construed, limited, and held not infringed.

This was a bill brought by the H. W. Johns Company against
Henry M. Robertson and others for infringement of a patent.

Wetmore & Jenner, for complainant.
Gallagher, Richards & Dodd and John K. Hallock, for defendants.

TOWNSEND, District Judge. This is a bill n equity for an in-
tunction and accounting by reason of an alleged infringement of
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letters patent No. 418,519, granted December 31, 2889, to Henry W.
Johns, for an improvement in roofing fabrics. The alleged in-

vention relates to the class of roofing fabrics composed of layers of

cloth, paper, and felt pressed together, and coated or saturated with -
waterproof material. The specification states that in the manu-

facture of such fabrics it has been found impossible to bring the

edges of the sheets evenly together, owing to the frequent devia-

tion of the canvas from a straight line, which necessitated the '
trimming of the edges of the compound sheet after manufacture. -
‘This operation not only involved waste and additional expense, but

necessitated the cutting off of the selvage edge of the canvas, which

it is particularly desirable to retain in order to strengthen the

fabrie. By the operation of the machine described by the patentee, -
the excess in width of the projecting canvas is turned or folded over,

and the various sheets are made straight and equal in width, the

outflow of the cementing material is obstructed, and the selvage

edge of the canvas is retained. The patent in suit does not em--
brace the mechanism whereby these results are secured, but only

the manufactured product. The claims of said patent are as fol-

lows:

“(1) A compound sheet comprising, essentially, a plurality of separate
sheets of different materials and of average equal widths, one of them
being canvas having a selvage edge, any excess in width and projecting
edges of the canvas being made straight and equal in width to the other
sheets by turning in the edges thereof, and cementing material between
the several sheets, substantially as set forth. )

“@2) A compound sheet comprising, essentially, a plurality of separate
sheets having cementing material between them, one or both the edges
of either of said sheets being folded over upon itself, thus thickening the
edge of the sheet, and interposing a rib between it and the next sheet,
whereby the outflowing of the cementing material is obstructed, substantially
as set forth.”

The defenses alleged are denial of infringement and invalidity of
the patent for various reasons. The conclusions reached render it un-
necessary to consider all the defenses in detail. The second claim
specifically embraces a construction whereby the cementing material
is confined within the fabric by the folding over of one or more of
the layers upon itself. - The only difference in this regard between
the article described in former patents and that of the patent in.
suit is that in the former one sheet was turned over upon the other
sheets, while in the latter such sheet is turned over upon itself.
There is some evidence that, prior to the date of the patent in suit,
it was customary to make the sheets of material wider than the
rolls, and to turn the edges in, either upon themselves or upon the
other sheets. The state of the prior art shows a clear anticipation
of this claim, unless it is limited to a construction containing one
sheet of canvas or burlap. No such limitation is to be found in the
language of said claim; but if such limitation is adopted, and if
the claim, as thus limited, shows sufficient patentable novelty to give
it validity, it is not infringed by defendant’s product.

So far as the subject-matter of this claim iy concerned, defendant’s
roofing fabric is manufactured on a machine constructed in accord-
ance with letters patent No. 302,938, granted to W. H. Rankin,
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‘August B, 1884, and is identical with such fabrics manufactured,
long prior to the date of the patent in' suit, on such a machine.
Furthermore, the Rankin machine does not turn the edges of the
material over upon themselves, in the manner described in the pat-
ent in suit.. That this is so is shown by the letter of the solicitor of
the patentee, when the application for the patent in suit was re-
jected upon the citation of the Rankin patent, as an anticipation.
The complainant would seem, therefore, at best, to be forced to choose
between the two horns of a dilemma, on one or the other of which it
must be impaled. Either the Rankin machine does not make an
infringing product, or, if it does, the second claim is anticipated.
The first claim of the patent in suit specifically -covers the con-
trolling feature of the alleged invention,—canvas with the selvage
edge left thereon. Considerable expert testimony is devoted to a
discussion of the term “average equal widths,” used in said claim,
and to the patent-office history of the limitations imposed upon the
patent by various rejections and amendments.' It is clear there-
from, and from the language of the specification, that roofing fabrics
composed of a plurality of separate sheets of different materials
and cementing materialg were old in the art. A plurality of sepa-
rate sheets “of different widths” was rejected and abandoned, and
“of substantially equal widths” was substituted therefor. This
latter term is explained by the applicant as not having reference
to sheets intentionally differing in width. If this language refers
to the sheets before they are combined, defendant does not in-
fringe, for in his product the canvas sheet is intentionally made
narrower than the other sheets. But complainant contends that
the language of the claim means that the sheets are to be of average
equal widths, after formation into the compound sheet. While
this construction is in harmony with some of the language of the
specification, it is not easily reconcilable with the express provision
in the claim: “Any excess in width and projecting edges of the
canvas being made straight and equal in width to the other sheets
by turning in the edges thereof.” The specification states: “I
run the canvas of such width that at no part will it be narrower than
the width of the paper and felt” It would seem, therefore, that,
after combination, the sheet must be of exactly equal widths, and
that the term “average equal widths” refers to the accidentally
varying widths of canvas before combining, referred to in the speci-
fication. Assuming the construction of the first claim contended
for by complainant, the proofs fail to show infringement by defend-
ant. In this connection the suggestions already made concerning
the Rankin machine are relevant. But the only evidence of in-
fringement is to be found in the testimony of defendant’s witnesses
on cross-examination. From this it appears that, in the mann-
facture of defendant’s product on the Rankin machine, it some-
times. happens, when the canvas accidentally runs crooked, that
the portion of the canvas which bulges out is furned over by the
housing on said machine, so as to straighten it, and make it conform
to the.line of the other sheets. Irrespective of the other considera-
tions already suggested, it does not seem to me that such evidence
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of accidental imperfect operation of the machine, upon which the
defendant’s product is manufactured, is sufficient to establish in-
fringement. No other proof was introduced to show that defendant
had ever thus operated said machine or produced such an article;
nor did the exhibits introduced by complainant show any such in-
fringement of said claim.

Let a decree be entered dismissing the bill,

oy

GOLDIE et al. v. DIAMOND STATE IRON CO. et al.
(Circuit Court, D. Delaware. February 23, 1894.)
No. 148.

1. PATENTS—NOVELTY AND INVENTION—RAILROAD SPIKES.
The Goldie patents for a railroad spike, for a spike-pointing machine,
and for a method of pointing spikes (numbered 394,113, 413,341, and 413,-
342, respectively) show patentable novelty and meritorious invention.

3. BAME—INFRINGEMENT—COLORABLE CHANGES.
Infringement of a patent for a railroad spike is not avoided by forming
it with two points, instead of one, by cutting out a crescent-shaped cen-
tral part, when the two spikes are identical in all essential parts.

8. SAME—EVIDENCE OF INFRINGEMENT.

Positive evidence of an experienced witness, giving a specific descrip-
tion of the construction and operation of an alleged infringing machine,
which shows it to be substantially the same as the machine of the patent,
aided by strong inferences from marks left upon the product of the ma-
chine, must prevail over the unsupported assertions of defendant’s expert
and employés that such description is “erroneous’” and “false and mislead-
ing”; that defendant’s macbhines are “radically and totally different”; and
like statements of opinion.

This was a suit by William Goldie and others against the Diamond
State Iron Company and others for infringement of certain pat-
ents. Heard upon motion for a preliminary injunction.

R. D. Totten and James I. Kay, for complainants.
Bradford & Vandegrift, for defendants.

ACHESON, Circuit Judge. This suit is upon three letters patent
granted to William Goldie, namely: No. 894,113, dated December
4, 1888, for improvements in spikes, and more especially spikes
used in the construction of railroads; No. 413,341, dated October
22, 1889, for a spike-pointing machine; and No. 413,342, dated Octo-
ber 22, 1889, for a method of pointing spikes.

The distinguishing feature of the Goldie spike consists in its
having a point provided with diagonal cutting edges located in the
same perpendicular plane with its rear side, and a compressing sur-
face on its front side, formed with oblique facets on the front sides
of the cutting edges; the diagonal cutting edges, as the spike is
driven into the wood, dividing the fiber with a clean, shearing cut,
whereby is -obtained a square-cut backing or solid supporting
wall to hold the spike against the erowding strain of the rail, while
the oblique facets turn and compress the ends of the severed fiber



