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_ THE ORANGE.?
NEW YORK CENT. & H. R. R. CO. v. THE ORANGE,
(District Court, 8. D. New York. July 21, 1892))

COLLISION — STEAM . VESsELS CRossiNg — Rune 28 —Dury oF PRIVILEGED VEs-
SEL—CONTRARY S16NAL—CHANGE OF COURSE.

A tug was crossing the North river from Hoboken to New York, and
heading a little above the New York slip of the ferryboat O. The O.
left her slip, and, when somme distance out in the river, gave two whistles
to the tug. The evidence for the ferryboat was that, at the time when
the signal was given, the ferryboat was heading nearly across the river,
and had the tug well on her starboard hand. The tug’s pilot testified
that, when the whistles were given, the ferryboat was a little on his port
bow, swinging up stream, so that he thought her signal was a mistake
for one whistle, whereupon he answered with one, and ported his heim.
The vessels almost immediately came in collision, the tug being struck
on her port side and sunk. Held, on the evidence, that the ferryboat's
signal was proper under the circumstances, and the tug was bound,
under rule 23, to do nothing to thwart her maneuver, and hence was in
fault for her contrary signal, and for changing her course to starboard;
that the ferryboat, having stopped and reversed on hearing the contrary
signal from the tug, and thus having done all she could do to avoid the
collision, was not in fault therefor.

In Admiralty. Libel for collision.

Carpenter & Mosher, for libelant,
Leon Abbett, Jr., for claimant.

BROWN, District Judge. The above libel was filed to recover
damages for injuries to the libelant’s tugboat No. 3, sustained in a
colligion with the ferryboat Orange, a little before 2 p. m. of De-
cember 30, 1891, about 800 or 1,000 feet off the ferry slip at the
foot of Barclay street, New York. The tug was unincumbered and
bound from Hoboken for the libelant’s docks a little above the
Barclay street slip. She had come down the North river as far as
Pavonia ferry, keeping a short distance from the Jersey shore, and
then made across the river, heading, as the pilot says, for about the
Courtlandt street ferry, though I am not satisfied of the accuracy of
this statement. When on this course, and a considerable distance
off from the Chambers street pier, she observed the ferryboat
Orange, bound from Barclay street to Hoboken, coming out of her
slip, and got from her a signal of two whistles, indicating that
she would go to the westward of the tug. The pilot of the tug,
consgidering the course of the Orange unusual in the situation, and
in the very high northwest wind and strong tide, answered with one
whistle and ported his helm. In about 45 seconds afterwards
the boats were in collision, the stem of the ferryboat striking the
tug at nearly right angles a little aft of amidships on her port side,
and damaging her so that she sank.

The most important difference in the testimony is in regard to
the heading of the two boats at the time the contrary signals were

1 Decree affirmed by the circuit court of appeals, without opinion, (June 7,
1894), upon opinion of district judge.
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exchanged. The pilot of the tug testifies that the ferryboat was
at that time a little on his’port bow, swinging to the northward
and eastwnrd, and heading pretty nearly up river, so that he sup-
posed her two whistles to have been given by ‘mistake for one
whistle. e cldimant’s witnesses contend that the Orange, when
she’ gave her signal of two whistles, was heading nearly across the
river,. hgmng the tug well on her own starboard hand, and seeing
the tug’s starboard side:.. ../,

The:disinterested witnesses, lneludmg the libelant’s witness Wil-
sony plltit of’ the Cyclops, seem to me to. confirm the claimant’s ac-
count rather than that of the libelant.” The weight of testimony
is with | he; respondent, so far at least as that the ferryboat at the
time of: exchanging the whistles was heading ‘well over towards
the Jersey ghore, and pointing not above Pavonia ferry. - The ferry-
boat’ mué hé;-efore, have 'been. heading at least four points across
the river,, and conld. not have.been heading, as the pilot of the tug
testifies, for:his port quartér.: ' If the sitnation was such-as the
pilot of 'the tug descrlbes, it geeniy to me ithpossible that the collision
could haye happened. For he immediately ported his wheel and
continued it so until within 100 or 200.feet of the ferryboat. He
was going through the water at the full speed of 10 knots, besides
a three-knot ebb tide, and he changed 'hig ‘course nearly eight points.
Had the Orange been heading as he sdys she Was, she must have
passed well clear of him to the eastward. .

1. In the position which the weight of ev1den 8 estabhshes,
-pamely, thdt.at the time the signald were exchanged; the tug was
well 1on i the: starboard. bow: af the férryboat,. it follows, whether
the ferrybopt. was mearly directly ahead of the tug, as the libelant
claims,.-or. en.her starboard hand, as the respondent’s witnesses
allege, that the two whistles.of'the feruyboat in such a wind and tide
were. a.c¢arrect and proper signal for her to give; and that the tug,
if she did not keep any more to port in order to assist the ferryboat’s
maneuver, was &t least bound under rule 23.to do nothing to thwart
or embarrags it. by givingsa contrary; signal, or by changing her
course to gtarboard. The tug was hght, unincumbered, and easily
handled; ;ghe:gould move;rapidly in any. direction; and I must,
therefore, -hovld.her in fault for her eontrary signal, and for her
-change of .course and thwarting manetver without justification.
For ihe change of course was $o great as to show that but for that
change, ne collision would have happened.

2. It is.contended that the ferryboat was in fault because, as it is
.said, she did:not stop and reverse. The witnesses for the tug are mis-
“taken on, thig point. The proof:is undoubted that the ferryboat did
stop -and feverse'immediately upon hearing the contrary signal from
the tug: The!pilot.of the Cyalops says that-she slowed, but he did not
think she reversed. The time that elapged between the signal of the
ng and the cellision wasse ghort thatbut little reversdl waspossible.
The boats, were.approaching:each other:at the rate of about 14 miles
an hour, or 1,400 feet per minute; and as they were distant only about
900 or 1000 :feat: when ‘the WhlSﬂeS were exchanged, the time be-
tween the sugnals and collision would be'but about 45:seconds. - The
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.engineer of the ferryboat testifies that he got part of a turn back-
wards. In so short an interval I cannot find any substantial delay,
or any neglect to reverse promptly. The collision arose, I think,
wholly from the misapprehension of the pilot of the tug as to the
expected course of the ferryboat; from his mistake in giving a con-
trary signal, and from his change of course to starboard. Mani-
festly except for this, no collision would have-occurred. As the
ferryboat had no reason to. anticipate this course by the tug, and
the moment it was perceived did all she could to avert the conse-
quences of it, I must hold her without fault, and direct a dismissal
of the libel, with costs.

WEBSTER v. DISHAROON,
(District Court, D. Maryland. May 26, 1894.)

CoLLI810N—VESSEL NAVIGATED BY OWNER PRO HAC VicE—OWNER’s LianIniTy
1N PrERsoNAM.

Master running vessel on shares, paying all wages and expenses, and
having sole control of navigation, is owner pro hac vice, and for col-
lision resulting from  negligence of himself or crew the owner is not lia-
ble in personam. Thorp v. Hammond, 12 Wall. 416, applied.

This was a libel in pergsonam for collision, filed by John P. Web-
ster against A. C. Calvin Disharoon,

Thomas 8. Hodson, for plaintiff.
Beverly W. Mister, for defendant.

MORRIS, District Judge. This is a libel in personam, brought
by the owner of the schooner Ida Virginia against the owner of the
schooner Margie J. Franklin to recover the value of the schooner
Ida Virginia, which became a total loss because, during a storm,
the schooner Margie J. Franklin dragged her anchor, and drifted
down on her, and injured ber so that she had to slip her cable, and
went ashore. The allegation in the libel is that the Margie J.
Franklin was not provided with sufficient anchors and cable to
hold her in a storm, and that sufficient anchors were not put out
on her, and sufficient cable was not paid out, and the collision was
occasioned by a want of care and skill on the part of her crew.
Prior to the filing of this libel in personam, the same libelant filed
a libel in rem for the same cause of action against the Margie J.
Franklin. The owner did not claim her, and did not stipulate, and
she was sold pendente lite, but brought only $45, which was not suffi-
cient to pay the costs. She was bought in for the benefit of her
owner, the respondent in the present case. The answer, among
other defenses, alleges that the schooner was not under the man-
agement of the owner at the time of the collision, but was being
run on shares by her master, George W. Webster, who was to recelve
two-thirds of her earnings, out of which he was to provide and pay
the crew and all her running expenses, and had sole control of her
navigation; and that, said Webster being the owner pro hac vice,
the respondent, as owner, cannot be held responsible in personam
for the damages resulting from this collision.



