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in the of $508, whiMh is also challenged by counsel, appears to
issued to the county clerk, and to have been turned oyer

by him to the register of deeds, to pay the latter for preparmg
a numerical index of the county records. rt'he services in question
are fou.ndto have been rendered under a contract made by the board
of county cQmmissioners in behalf of the county; the index, when
completed; was accepted by the county; and wy have been unable
to discover the shadow ofa reason why the county should not pay
for the same. Objection is made generally to some other warrants
on the. that they were unlawfully issued, but as the objec-
tionswere not specially noticed in argument, and as they are fully

by what has already been said concerning warrants that
were iJilSued, under similar circumstances, we will not notice the
general objection, but will conclude the discussion at this point.
The amoqn.t· iIlcluded in the judgment on account of the two war-

•abOvementioned, which were illegally issued, is the sum
of $337.83, towhich extent the damages assessed by the circuit court

The judgment was entered for the sum of $5,991.59,
whel'easit'should have been entered for the sum of $5,653.76. Fol-

which was approved in Railroad Co. v. Estill, 147
U. S. 13 Sup. Ct.. 444,. the judgment of the circuit court w.ill be
affirmed; at the cost-of the plaintiff in error, in the sum of $5,653.76,
but it wiUnot be affirmed as to the damages assessed in excess of
thatstim on warrants Nos. 221 and 324.

SANBORN, Circuit Judge (concurring). I concur in the result
on the ground that the cotnplaint states facts sufficient to constitute
a cause of action, and that the positions taken in the opinion upon
the other questionsdiscllssed are sound. I am of the opinion that
the objection to the introduction of evidence on the ground that the
complaint does not state facts sufficient to constitute a cause of ac-
tion is sufficiently definite to raise the question of its sufficiency.
Rev. St. § 914;; Gen. St. Kan.pars. 4172,4174; Brown v. Smelting Co.,
32 Kan. 528,530, 4 Pac. 1013; Bank v. Haden, 35 Mo. 358, 362; !for-
gan V. Bouse, 53 Mo. 219, 221; Monette v. Cratt, 7 Minn. 234 (Gil.
176, 180); Brown v. Manning, 3 Minn. 35 (Gil. 13); State v. Bachel-
der, 5 Minn.' 223 (Gil. 178); Lee v. Emery, 10 Minn.. 187 (Gil. 151);
Drake v. Barton, 18 Minn. 462 (Gil. 414); Henderson y. Johns, 13 Colo.
280, 285, 22 Pac. 461; Plow Co. v. Webb, 141 U. S. 616, 623, 12
Sup. Ct. 100j Slacum v. Pomery, 6 Cranch, 221.

UNITED STATES v. HOWELL.
(DlstflctOourt, N.'D. November 5, 1894.)

3,040.
1. COONTERFEIT MONEy-POSSESSING AND PASSING-INDICTMENT-FAILURE TO-

SET Ou·'I1. . . ,
AI,l under Rev. St. §§ 5431, 5457, for possessing and passing

counterfeit)lot.e$ and obligations of the United States, sufficiently excusesthe. !allure:OO set them out by alleging that the grand jwoy did not have-
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them in their possession or under their control, and did not know where
they were, or that they were retuJ.'lned to defendant before the finding of
the indictment, or that they were destroyed.

2. SAME-SUFFICIENCY OF DESCRIPTION.
In such case it is sufficient, in connection with allegations as to the

place, time, and person to whom passed, to allege that the counterfeit
notes and obligations were "United States notes" (I. e. greenbacks) of a
certain denomination.

Martin D. Howell demurs to an indictment charging him with
possessing and passing counterfeit money. Demurrer overruled.
Charles A. Garter, U. S. Atty. (Samuel Knight, Asst. U. S. Atty.,

of counsel), for the United States.
Reddy, Campooll & Metson and E. S. Pillsbury, for defendant.

MORROW, District Judge. This case came up on a demurrer
to the indictment pending against the defendant, Martin D. Howell.
He is charged, under sections 5431, 5457, Rev. St. U. S., with having
in his possession and passing counterfeit notes and obligations and
coins of the United States. A general demurrer is interposed to
the indictment as a whole, and also specifically to each count thereof,
15 in number. It will, however, only be necessary to consider the
objections urged to the eighth, thirteenth, and fourteenth counts,
the demurrer being, as to the other counts, without merit. The
three counts just referred to relate to counterfeit United States
notes. The specific objections urged against these three counts
are substantially: First, that the alleged counterfeit notes, claimed
to have been in the possession of the defendant, are not sufficiently
described; second, that no legal excuse is given why said alleged
counterfeit notes are not more particularly described, and copies
thereof inserted iIi the indictment. A third objection is made,
which, however, goes only to the eighth and fourteenth counts, and
that is that the acts therein charged are barred by the statute of
limitations of the United States applicable to offenses not capital.
In this respect it is sufficient to indicate that section 1044, Rev. St.
U. S., which formerly provided a two-years limitation as to offenses
other than capital, was amended in 1876, and the limitation enlarged
to three years. Tested by the latter limitation, the acts charged
are not barred from prosecution. Recurring to the other two objec-
tions made to the eighth, thirteenth, and fourteenth counts, it might
be.well briefly to refer to these three charges as they are set out in
the indictment. That part of the eighth count, which is material to
the questions raised by the demurrer, is as follows:
''That Martin D. Howell • • • on the 25th day of February, 1892, at

the city of Stockton, county of San Joaquin, • • • did then and there
knowingly, willfully, and fraudulently and feloniously keep and have in his
possession three certain false, forged, and counterfeit notes and obligations
of the United States of America, to wit, three certain false, forged, and
counterfeit United States notes, each of said false, forged, and counterfeit
notes purporting to be a United States note of the denomination of five
dollars, issued by and under the authority of the laws of the United States
(a more particular description of which said false, forged, ood counterfeit
notes and obligations is to the grand jurors aforesaid unknown). • • ."
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not setting out more particularly a description of
the notes are given as folloW's:
"And the grand jurors aforesaid, on their oath aforesaid, do further .present

and say that the said false, forged, and counterfeit notes and obligations
so kept and had in the possession of the said Marti>n D. Howell as aforesaid
are not, and each of them is not, more particularly described herein, and
copies thereof, and the tenors thereof, respectively, and of each thereof, are
and is not herein set forth, for the reason that the grand jurors aforesaid
have no kpowledge or information as to where, in whose possession, or under
whose control the said false, forged, and counterfeit notes and obligations,
and each thereof, now are andis, and have and has been since the same were
and was so kept and had in the possession of the sald Martin D. Howell, as
aforesaid," etc.

The thirteenth and fourteenth counts charge the defendant with
passing separate counterfeit United States notes on two differ-
ent occasions. The description of these United States notes is
similar that just quoted from the eighth count, but the reasons
for not setting them out more particularly are somewhat different
The excuse contained in the thirteenth count is that the note therein
referred to was returned to the defendant before the finding and
presenting of the indictment, without the knowledge, connivance, or

• direction of the grand jurors,or any of them, or of the United
States attorney for this district, or of anyone on their or his behalf;
and that they orany of them have no knowledge or information as
to where, in Whose possession, or under whose control the counterfeit
note and obligation now is,' or has been,. since its said return. The
excuse for not setting out more particularly a description of the
counterfeit note in the fourteenth count is, briefly, that it was de-
stroyed and wholly lost before. the finding and presenting of the
indictment. To recapitulate, in the eighth count the reasons given
for not setting out the three counterfeit United States notes which
are the subject of that charge according to their tenor, or more par-
ticularly, is that the grand jurors had them not in their possession
or under their control; in the thirteenth count, that the counter·
feit United .States note was returned to the defendant before the
finding and presenting of the indictment; and in the fourteenth
count, that the counterfeit note therein referred to has. been de-
stroyed. I entertain no doubt that the excuses tendered and the
reasons given therefor and contained in the three counts of the
indictment, to which objections have been raised, are legally suffi-
cient While it is a stringent rule of criminal pleading that forged
and counterfeited· instruments or writings, which form the grava-
men of the offense, must be set out in an indictment or information
,according to their tenor, yet there are circumstances constituting
exeeptions which compel a relaxation of this general rule. The
.authorities and text-books segregate the exceptions into the follow-
ing general classes: (1) Where the prosecution has not in its
possession,and is unable to procure, the instrument or writing;
(2) where it has been destroyed or lost; (3) where ,it is in the posses-
sion of the defendant. Com. v. Houghton, 8 Mass. 107; State v.
Potts, 9 N. J. Law, 26; People v. Kingsley, 2 Cow. 522; State v.
Gustin,5 N. J. Law, 744; State v. Parker, 1 D. Chip. 298; Peoplev.
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Badgley, 16 Wend. 53; Com. v. Snell, 3 Mass. 82. Also, Whart.
Cr. PI. (9th Ed.) § 176, p. 124; Bish. Cr. Proc. (2d Ed.) § 404, p. 197.
These exceptions spring from the very necessities of the rule itself,
and are designed, not to suffer criminals to cheat the law by reason
of the fact that the prosecution may be handicapped in not possess-
ing the forged and counterfeited instrument or writing, and unable,
therefore, to set it out in haec verba; otherwise it would result that
offenders who, by their good fortune or dexterity, could destroy or
make away with the forged and counterfeited instruments or writ-
ings, as, for instance, the counterfeit United States notes in the
case at bar, which constitute the very means by which it was sought
to violate the law, would go unpunished. This would, in effect,
be affording to forgers and counterfeiters an immunity from prose-
cution which never was intended to be tolerated in a civilized
country. But although the prosecution, when a case presents facts
coming within the recognized exceptions, is excused from setting out
the instrument or writing in haec verba, yet it is still under an
affirmative duty to the defendant, and in fact it may be stated that,
to bring a case within the exceptions, there are two conditions in-
separably connected therewith: (1) The reasons for not setting out
the instrument or writing in haec verba must appear in the in-
dictment itself, and these must be sufficient in law to excuse the
fail ure to set out according to the tenor. (2) Even though the
reasons for not setting out in haec verba or describing the instru-
ment or writing more particularly may be legally SUfficient, the
indictment must still contain such a description of the forged and
counterfeit instrument or writing as will sufficiently tend to iden-
tify and individualize it, so that the defendant may be advised of the
charge against him. Concerning the first proposition, as already
stated, I entertain no doubt that the excuses given, and the reasons
therefor, contained in the indictment, are legally sufficient.
We now proceed to the second proposition. It is contended by coun-

sel for defendant that the description of the notes is insufficient to ap-
prise the defendant as to the particular kind of obligation or security
of the United States he is charged with possessing and passing in
violation of law. The chief object of an indictment or information
is to apprise the defendant clearly and fully with what he is ac-
cused, so that he may prepare for his defense, and also, in case of
his conviction or acquittal, avail himself of that fact to be protected
from further prosecution. U. S. v. Cruikshank, 92 U. S. 542, 558.
Would the averments of the indictment in the three counts referred
to relating to the description of the counterfeit United States
notes subserve these objects? I think they would. Analyzing the
three counts objected to (and in this respect they are all identical);
and we find (1) that the particular kind of obligation of the United
States is specified, and (2) the denomination of such obligation is
set out. It is averred in all three counts that the counterfeit obli-
gations of the United States which the defendant is accused of
possessing and passing purported to be United States notes, and
that they were of the denomination of five dollars. It must be re-
membered, in this connection, that United States notes are not

v.64F.no.1-8
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pJJl1VIfte,,:DUt they are public, obligations, provided .tor by acts of
congJ!ellS; are what are commonly known as "greenbacks,"
a particular and distinct kind of obligation of the United States.
The well-known public character of this obligation of the govern-
mentwould, it seems, not necessitate the specific description which
private obligations ordinarily require; but, giving the defendant the
benefit of any doubt upon this matter, and placing, for the purposes
of this demurrer, public and private notes and obligations upon the
same level so far as their identification is concerned, I am stilI of
the opinion that they are sufficiently described and referred to,
in connection with the other facts averred, to inform the defendant
of the charge intended to be preferred against him, and to enable
him to prepare for his defense. That the term "United States notes"
is SUfficiently specific, and refers to a well-known and defined obli-
gation of the government, is made clear by the following section
(section 5413, Rev. St. U. S.): "The words 'obligation or other
security of the United States' shall be held to mean all bonds, certifi-
cates of indebtedness, nat.ional currency, coupons, United States
notes," etc. Had the indictment simply alleged that the counterfeit
notes were obligations of the United States, and had gone no
further, it would, confessedl;r, be subject to the same infirmity which
I held fatal in theformet' indictment; for the defendant would not
be apprised of the kind of counterfeit ,obligations of the United
States he is charged with having had in his possession and with pws-
ing. It might be a bond, or a coupon, or a United States treasury
note, or a national bank note, or a gold or silver certificate, or a
United States note. But the present indictment has provided
against this by specifying the particular kind of govern,mental obli-
gation, and also its denomination. In indictments for having in
possession and for passing counterfeit coins no more specific alle-
gation as to the character of the coins would be required. But this
is not all. The contention that the defendant is not sufficiently
apprised of the character of the government obligation respecting
which he is charged is weakened when we observe that the day
wheu he committed the alleged violation of law, the place where,
and, in the case of passing of counterfeit notes, the persons upon
whom he passed them, are distinctly alleged. These averments
certainly assist very materially in identifying the several United
States notes, and in apprising the defendant of the charge against
him, so that he may be advised whether, at the time, place, and
under the circumstances stated, he did or did not commit the al-
leged offenses; and when an indictment does this, and is free from
:any technical defect which is held to be fatal, I do not see how the
'defendant can be prejudiced. While the description of the counter-
feit United States notes may not be as full and complete as de-
fendantdesires, and is such that, in the absence of a legal excuse
for not setting them out according to their tenor, or more particu-
larly, the indictment would be fatal in that respect, still I am of the
opinion that, in view of the fact that the notes were not in the pos-
ilession of the grand jU1'9rs, and were beyond their control, the
description is sufficient to bring home to the defendant, in connec-
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tion with the other facts set out, the nature of the accusation pre-
ferred against him. I do not see that he is prejudiced in not get-
ting a more minute description of the notes. Especially is this
true as to those United States notes which, it is stated in the in-
dictment, were returned to or remained in the defendant's posses·
sion. The demurrer will therefore be overruled.

MacKNIGHT v. McNIECE.
(Circuit Court, 8. D. New York. October 4, 1894.)

1 PATENTS-BILL FOR IKFRINGEMENT-DEFENSES.
It is no defense to a bill for infringement that defendant did not design-

edly order an infringement, but left his superintendent to make the article
according to his own judgment.

2. SAME-WITNESSES TO PRIOR INVENTION AND USE-WHEN TO BE NAMED IN
ANSWER.
Rev. 8t. § 4920, only requires that the answer shall name the persons

who are claimed to have previously invented, or had knowledge of, the
thing patented, and does not make it necessary to give the names of the
witnesses who are to testify to such prior invention or use.

3. SAME-INVENTION-ARTIFICIAL PAVEMENTS.
In making artificial stone pavements, the turning down of two layers

of the material, instead of one, to form a curb, does not involve invention.
Neither does making an obtuse angle, instead of a rIght angle, at the meet-
ing point of the pavement aud curb, nor the making of a forwardly pro-
jecting bead or molding to serve as a guard to protect the curbing and
aITIs from the Impact of wheels when backed against the curb.

4. SAME-INVENTION AND PRIOR USE-ARTIFICIAL PAVEMENTS.
The MacKnight patent, No. 373,295, for improvements In artificIal pave-

ments, held void as to the first claim, because of prior use, and as to the
second claim, for want of invention.

5. SAME-INVENTION.
The MacKnight patent, No. 387,308, for improvements in artificial pave-

ments, held void as to claims 2, and 4, for want of Invention.

This was a suit by John W. MacKnight against James McNiece
for infringement of patents for artificial pavements.
Frank V. Briesen, for complainant.
John H. V. Arnold, for defendant.

TOWNSEND, District Judge. This is a bill in equity for the in-
fringement of claims Nos. 1 and Z of letters patent No. 373,295,
dated November 15, 1887, and of claims 2, 3, and 4 of letters pat·
ent No. 387,308, dated August 7, 1888; both said patents being for
improvements in artificial pavements, and the complainant being
the patentee. The defenses are noninfringement, want of inven-
tion, and anticipation.
Infringement of both patents is proved by the testimony of one

Steinman, who testified that, while foreman for the defendant, he,
acting under instructions from defendant, laid pavements which,
according to his description, were of such character as to be cov-
ered by said claims of said patents. His testimony is supported
by that of the expert Du Faur. No testimony or evidence in con-
tI'adiction of these statements has been offered, and the infringe·


