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109U. So 185, 3 Sup. Ct. 164; Bank v. Carpenter, 101'U;:S. 567. Our
researches, however, do not satisfy us that the federal court!! have
ever approved the practice (which seems to have been pursued in
tpis case) of moving orally for a final judgment in favor of the defend-
ant on the pleadings, after an answer has been filed which fails to
plead the statute of limitations, because the cause of action stated
in the complaint is apparently barred by limitation. We think that
there is an obvious objection to such.a practice, and that it ought not
to be tolerated. If a defendant is allowed to interpose a motion
for judgment on the pleadings, after an answer has been filed which
does not even plead the statute as a defense, it will very frequently
happen that the plaintiff will be subjected to unnecessary expense
and delay in preparing for trial on issues of fact raised by the answer,
and the hearing of cases will be unnecessarily delayed. This would
seem to be a sufficient reason for rejecting the practice in ques-
tion, even if the defense of the statute is not absolutely waived by
failing to plead it. We think, therefore, that, when a defendant
desires to test the sufficiency of a complaint on the ground that it
affirmatively shows that the cause of action is barred by limitation,
he should do so by demurrer in the first instance, or, if he has filed
an answer and failed to plead the statute, that he should ask leave to
withdraw his answer and to demur, and that the latter action should
be taken a reasonable length of time before the day appointed for
the trial. Such, we think, is the correct practice, and the rule which
should be observed by the federal courts. The judgment of the cir-
cuit court is reversed, and the cause is remanded with directions to
award a new trial.

FERGUSON v. UNITED STATES.

(District Court, N. D. New York. November 7, 1894.)

BURGLA.RY OF POST OFFICE-MONEY FOUND ON BURGLAR - RIGHT OF UNITED
STATES TO RETAIN.
A. pleaded guilty to the first court of an indictment in which he was

charged with breaking into a post office and stealing postage stamps. The
second count charged the stealing of $50.60 in money. which was taken at
the time of the burglary. When he was arrested and searched, $113.96
was found on his person, but no part of it was ever identified as the money
stolen. $50.60 of such money was retained by the post-office inspector.
and A. gave his attorney an order on the inspector therefor. Afterwards
the inspector delivered the $50.60 to the United States. Held, that the
United States had no right to the money as against such attorney.

Action by Frank C. Ferguson against the United States to recover
$50.60 taken by officers from the person of one James Atwood,
who pleaded guilty to an indictment for burglary of a post office,
and who gave plaintiff an order for such money.
On the night of July 15-16, 1893, the post office at Whitesboro, N. Y., was

broken into by a burglar, llIDd postage stamps to the amount of $320.61,
money-order funds to the amount of $41.31. and postal funds to the amount
of $9.29 taken therefrom. On July 17, 1893, one James Atwood was arrested
in New York City for the burglary. At the time of his arrest postage stamps
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of the value of $127.30 and $113.96 in money Were found on Atwood's per-
son, besides other articles of su,all value. all of which were turned over by
the city detectives to J. E. Jacobs. a post-office lJnspector. The postmaster
at Whitesboro identified certain envelopes found on Atwood's person. as the
envelopes in which he had received the stamps from the post-office depart·
ment, and Atwood acknowledged to him that he was the person who robbed
the post office. The money found on Atwood's person could not be identified
as the money stolen. On August 10, 1893, Jacobs paid to an attorney for
Atwood, pursuant to an order of the United States circuit court commissioner
before whom an examination was had, the sum of $63.36 of the moneys taken
from Atwood, retaining in his hands the balance of $50.60, the amount of
moneys stolen from the post office. Atwood was indicted at the January
term, 1894. of the United States district court. The indictment contained
two counts; the first alleged the stealing of the postage stamps, and the
second the stealing of the money-order and postal funds. Atwood pleaded
guilty to the first count of the indictment. and was sentenced on the 17th
of January, 1894, to imprisonment in the Albany Coonty Penitentiary, for
the period of two years and six months. The plaintiff was retained by
Atwood, as his counsel, before he pleaded to the indictment, and on the 19th
of January, 1894, gave to the plaintiff an order directing the post-office
inspector to pay the $50.60 to the plaintiff. The plaintiff presented this paper
to said Jacobs, and made a demand upon him for said sum of $50.60. taken
from Atwood and then in Jacobs's possession as such post-office inspector.
Jacobs refused to pay the mQlLey to the plaintiff. and on the 30th day of
January, 1894, he forwarded it to the postmaster general, together with the
postage stamps and other articles taken from Atwood. The plaintiff brings
this action to recover said sum of $50.60.
Frank O. Ferguson, pro se.
William F. Mackey, U. S. Asst. Dist. Atty.

OOXE, District Judge. It was admitted at the trial, and the
admission is reiterated in the defendant's brief, that the money
found on Atwood was not identified as having been taken from the
post office at Whitesboro. The court is, therefore, unable to dis-
cover by what right or title the defendant assumes to retain this
money. There is not a particle of proO'f that it is the money that
was stolen, or that the defendant holds it pursuant to any legal
process. The defendant has it and proposes to keep it if it can.
So much is clear, but the reasoning by which it is sought to justify
this proceeding is not clear. The argument seems to be that, be-
cause the defendant has lost money through Atwood's burglary,
it can reimburse itself, without process of law, from any prop-
erty found in'Atwood's possession. This will not do. The prop-
osition pushed to its logical conclusion would enable the defendant
to seize Atwood's watch or even his clothes, sell them, and apply
the proceeds to the extinguishment of the debt. At the time of
the assignment to the plaintiff the defendant had not even the pos-
session of the money; it was in the hands of the inspector. The
assignment transferred the money to the plaintiff and gave him a
good title, certainly as against the defendant, who has no title
at all. The plaintiff is entitled to judgment as demanded in the
petition.


