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GREENWOOD v. TOWN OF WESTPORT.
(District Oourt, D. Oonnecticrit. November I), 1894.)

No. 916.

Samuel Park, for complainant.
Curtis Thompson, for defendant.

TOWNSEND, District Judge. Exceptions to the report of the
commISSIOner. The case is. reported. in 53 Fed. 824, and 60 Fed. 560.
The only exception pressed at the hearing was upon the ground that
the commissioner erred, either in allowing damages resulting from
the negligence of the master, or in allowing more than one-half of
said damages. The boiler stores and furniture were damaged, after
the accident, by the steam which was kept up by the master; but the
commissioner having found, upon all the evidence, that such amount
of steam was necessary for pumping the barge out in case she should
leak, the court will not disturb such finding. Panama R. Co.
v. Napier Shipping Co., 9 C. C. A. 553, 61 Fed. 408. The other dam-
ages resulted directly from the accident. It is claimed that they
were caused by negligence, prior to the accident, on the part of the
persons in charge of said barge. These claims were fully presented
to the court at the hearing on the merits, and were considered and
passed upon in its opinion. The report of the commissioner is in
accordance with the conclusions reached by the court, and it is
therefore confirmed.

SWIFT et at v. PHILADELPHIA & R. R. CO.
, (Oircuit Court, N. D. Illinois. November 5, 1894.)

1. COMMON LAW OF THE UNITED STATES.
There is, within the boundaries of the several states, no common law

of the United States, as a distinct sovereignty; neither the constitu-
tion nor congress having adopted that law, and the power of the nation
to make laws, within the field of power assigned to it by the constitution,
being exercised only by express enactments of congress, or by treaties.

'2. CARRIERS-UNREASONABLE RATES-INTERSTA'l'E COMMERCE ACT-PLEADING.
An action will not lie against a carrier to recover back freight exacted
in excess of a reasonable rate, impliedly contracted for, upon shipments
made after the passage of the interstate commerce act, in the absence of
an averment that no rates were published and In existence os required
by that act.

Action at law by Swift and others against the Philadelphia &
Reading Railroad Company. On motion for leave to withdraw pleas,
and file demurrers to the declaration.
A. H. Veeder and Mason B. Loomis, for plaintiffs.
Ullman & Hacker and Osborn & Lynde, for defendant.

GROSSCUP, District Judge. This, with other cases involving
the same questions, now comes on, upon motion of the defendant, for
leave to withdraw pleas, and file demurrers to the declaration. The
'(}isposition of the motion is dependent upon whether the declaration
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sets out a good cause of action, and is practically, therefore, a de-
murrer to the/(leclaration.' The declaration differs .in' some respects
from its predecessor, but, before entering upon the effect of this
difference, I propose to revert to the original questions discussed in
my former opinion. Swift v. Railroad Co., 58 Fed. 858. I do' this
because the conclusions of that opinion have been' persistently and
ably combated, not only in current legal periodicalS, but also by some
of the courts of the other circuits.
ThecCinclusloIisto which I arrived in the former opinion may

be summarized as follows:" The right to recover from common car·
riers for unreasonable exactions must be found in some positive law
of the land, applicable to the case in hand. Such a prohibition is
in fact found in the common law;' but it is not applicable to the
case in hand, unless there be a common law of the United States, as
a distinct sovereignty, because the regulation of the rates upon which
thesuitlsdependent is within the scope of interstate commerce, and
an exclusively national affair, in which the need of uniformity is
imperative. ' There is no common law of the United States, as a dis-
tinct and there being no pronouncement of congress upon
this subject, either expressly or impliedly, outside of the interstate
commerce act, and this action not having been brought under the
interstate commerce aet, there is no law, either of the United States
or the state, applicable to the case in hand, and there can therefore
be no recovery.
The only link in the foregoing summary that has met with serious

objection is the one which affirms the nonexistence of a United
States common law. Indeed, it is conceded that unless a prohibition
against the exaction of unreasonable rates is to be found in the body
of the laws in force in the United States, outside of the scope of
state jurisprudence, an action such as this cannot be sustained in
the courts, either of the United Statetl or the states, for, confessedly,
the right to sustain them in the courts of the states is predicated
upon the jurisdictiO'll of state courts, in most instances, to enforce
personal rights growing out of United States law. In my former
opinion, I assumed that there was no common law of the United
States, basing that assumption upon the repeated declarations of'
the supreme court. These declarations, I confess, were not decisive
of ,the particular cases in which they occurred, and have not been
accompanied by any discussion of the considerations upon which
they are founded; but throughout the literature of that tribunal
they have occurred often enough, without even the suggestion of a
probable controversy, to justify their acceptance as the settled pro-
nouncement of the court. I propose now, however, to consider the
proposition as if it were wholly original and undecided.
Assuming that the regulation of freight rates upon interstate com·

merce is exclusively a national affair, is there any law of the United
States applicable to the case in hand, except such as may be found
to have arisen from the legislation of congress? Is there any com·
mon-Iaw prohibition against unreasonable rates? Is there any
United States common law at all? This inquiry can only be an-
swered by taking a rapid glance at the whole sweep of our dual sys-
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tem of government, and its legal settings upon the jurisprudence
of the past.
What is law? In the sense under review, it is 8 rule of oivil con-

duct prescribed by the supreme power in the'state. Mere definitions
of right and wrong are not necessarily law. They may be so man-
ifestly just that they ought to control civil conduct, but the citizen
is under no legal obligation to obey them unless they are the ex-
pressed command of the supreme power in the state. A rule of civil
conduct, to have the force of law, must emanate from some power
that is supreme in the field to which the rule belongs. When we
would know what the law is, therefore, we must inquire always
from what power it proce€ds, and the right of that power to pre-
scribe it.
No one doubts the existence of some law of the land everywhere.

No plain or valley, no nook or corner, to which the dominion of man
has extended itself, is without some law of the land. Indeed, law is
the breath of dominion. Its commands are to be found in the ex-
press enactments of the sovereign legislative bodies, in the body of
011r judicial decrees, and in those ancient systems of law to which
these later emanations are only supplementary. The last named
were brought to the shores of America by the feet of the early emi-
grants; by the Englishmen, the common law; and, by the Frenchmen
and Spaniards, the civil law. Each of these,-the civil and the com-
mon law,-within the respective boundaries into which they have set-
tled, constitutes the fundamental rules of civil conduct; and there is
no inoh of our soil in which one of them is not in force. But, as we
have seen, law is not simply a rule of civil conduct, but a rule pre-
scribed by the supreme power in the state. Now, the supreme power
of the state is, with us, divided. The line of division is not ter-
ritorial, but topical. Each inch of soil is subject to the rule of two
powers of state, overlapping each other in some respects, but never
conflicting, and divided always according to prearranged constitu-
tional adjustments. In some fields the nation is the sole power
to prescribe rules of conduct, in other fields that power is exclusively
in the state, and in still other fields it is concurrent. It is plain
that in the first of these fields the emanation of a rule of conduct
from the state, as, in the second, a like emanation from the nation,
would not have the effect of law. Neither, in the field of the other,
is a power in the state. The nation has not the power to prescribe
rules of civil conduct within the field exclusively belonging to the
state. The state has not the power to prescribe rules within the
fields exclusively belonging to the nation, From each of these two
fields the nation and the state, as the case may be, is excluded as a
lawgiver. Now, this must apply as well to the system of law to
which the sovereign succeeds as to that which it immediately cre-
ates; to the common or civil law as well as to that which comes
from its own legislative or judicial will. In other words, the state or
nation, having no power to give law in the fields exclusively belong-
ing to the other, logically, can have succeeded to no law applicable
to such fields, Neither can have a common law or a civil law within
fields to which it can extend no law at all.
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the lawgiving power being divided
topicllily between state and nation by the constitution, each of the

'Is both th.e' rightful cun-elltlawgiver, and the rightful
successor to 'thecOilimoD.' l'aw, in the' specific field apportioned to
i't:;' it wbuldfollow that theeortlmon law, like its own
legislatioh, is prescribed by the state as a mleof civil conduct with-

of powers' to th'esttlte, and by the nation within
the lela, of powers belonging to the nation. In other words, that

law or civil law, as the case may be, prevails every-
whet"e,'and on every sUbject, but the source of the command is na-
ti?Ilal or' state according to the line of demarkation between the
fields 'of power of the nation and state. This premtse accepted, it

that the nation, having power to regulate interstate
has within that field, as sovereign and law-

gh"et';'t0tlle commalldsembodied in the commOn law, and that with-
the common law, attributable to themition, as sov-

ereign, The, error, if there'be any, is in the assumption
(jf ,thepl.'emise. !tis true that the state has, by succession or
adoptiob, 'prescribed the common law to its citizens upon subjects
Withill, the field of power of the state. Whether the common law
wol.l1d' pl.'eva4fwithin the state in the absence of express adoption
bystiitU:te, it IS nofnow necessary to discuss. It is true, also, that

wholly beyond that field the state can prescribe no
of conduct. ,But it is not necessarily trlie that within

its field '\'l'fmere powerihe nation has succeeded to or adopted any
code of 'laws as rules of ..civil conduct, except those to be found in
its legislation. There is no express adoption of any system of laws
by th4:Fconstitution or by statute, and the theory of the national
goveffim:ent does not necessarily imply that it, as sovereign, succeeds
to ahy$ystem of laws. The inquiry is one of fact, rather than
speeulatl,ol1, and is to be solved by the intendments of the constitu-
tion.The ii).quiry is' whether the constitution contemplated that
within its field of power the nation, should succeed, as sovereign,
to the common law, or whether, within that field, no law should be
prescribed by the nation, except by express or implied enactment.
It is' plain to me that, so far as the nation is coterritorial with the

. states, the· hitter was intended. The great bulk of governmental
regulation·was meant to be left to the states. The field of power
conferred up\>n the nation, outside of that essential to its functions
and defense as a nation among nations, is principally a field of bare
power. Over this field of bare power, unenforced by congressional
enactment/the powers of the state overlap. In these fields of bare
power there are two sovereigns,-the state until the nation acts, the
nation only after it acts.. Out of this has grown up the doctrine of
concurrentjnrisdiction, now too firmly fixed to be debated, much
less denied. Thus, notwithstanding the power to estab-
lish uniform laws on the sUl:lject of bankruptcy, or to fix the standard
of weights andmeasul'es, or to regulate interstate commerce, the
stateshave,ln the absence of nationallaws in enforcement of these
powers; Mi:m permitted to establish their own systems of bank-
ruptcy, their own standards of weights and measures, and their
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own regullition of the great multitude of incidents to interstate com-
merce. It is settled constitutional law that over these fields, in
the absence of congressional enactment, the laws of the state-
both those that grow out of legislation and those that have come
over from the common law-are the law of the land. And thus it
is that largely within the field of even the express powers of the
nation, the laws of the state have the primary place, and are only
excluded when congress so wills by express legislative enactment.
Now, what consequences follow if it be assumed that there is a

common law of the nation,-rules of civil conduct prescribed by
the nation in all fields of its constitutional power? The legisla·
ture of llIinois has adopted the common law, 80 far as it is appli-
cable and of a general nature, and all acts of the British parliament
made in aid thereof prior to the fourth year of James the First,
exclusive of designated acts of parliament. We may assume, for
illustration, that the common law of the United States, if there be
such, within the fields of bankruptcy, of standards of weights and
measures, and of interstate commerce, is definable in the same
terms. 'l'here exists, then, a common law of the United States
over subject-matter of bankruptcies, standards of and
measures, and commerce between the states, for laws relating to
all of these subjects had grown up and were well established in
England prior to the fourth year of the reign of James the First.
Is such transplanted jurisprudence the law of the United States?
Have its mandates been prescribed by the nation as rules of civil
conduct? If so, how is the field still left open to state legislation?
By what authority does the state, in the face of such na-
tional common law, enact and enforce bankrupt and insolvent laws,
change the standard of weights and measures, and prescribe the
multitude of regulations that relate to commerce, interstate as well
as intrastate? If there be existing laws upon these subjects, refer-
able to the nation as their authority, would it not follow that all
legislation of the state, within these fields, is inoperative? There
cannot be separate systems of law over the same subject-matter
and the same territory, emanating from separate sources of au-
thority. If the nation already has a system, and such system is
within its field of power, the state ·cannot invade that field to change
or modify it. The state could as effectively repeal or alter an act
of congress relating to bankruptcies or commerce between the
states as repeal or alter the nation's common law touching these
subjects, if there be SUCh; for such common law would, until changed
by congress, be the existing mandate of the nation upon those sub-
jects. The proposition contended for would exclude at once the
whole conception of concurrent jurisdiction, and leave the state
without any power upon any subject concerning which congress
was, under the constitution, authorized to legislate. It would
break down at one stroke the vast and important legislation of
the states, that has universally been recognized and enforced as the
law of the land, but that occupies fields within the bare power of
congressional legislation. It would require the nation, at once,
to enter upon what it has never yet attempted, except as the im-
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pefative .emergency arose, namely, a. complete code of laws upon
(}'V:al,'ypossible subject within its .constitutional powers, where the
provisions of the common law had become antiquated or burden-
some. If the. nation has already prescribed the common law upon
subjects within the field of its power, the states are thereby ex-
cluded,and the whole doctrine of concurrent jurisdiction is not
only. without logical basis, but is practically and inherently im-
posstble.
An aI1gument even stronger than these consequences to a settled

judi'Cialinterpretation of the constitution is found in the letter of the
constitution itself. To no one more than to the framers of that in-
strument was it apparent that two systems of law upon the same
subject, from different governmental authorities, could not har-
mOIdousIy exist. One system or the other must be regarded as
supreme. Hence, it was provided (article 6) "that the constitution,
and the laws of the United States which shall be made in pursuance
thereof, and all treaties made or which shall be made, under the au-
thority of the United States shall be the supreme law of the land
* * • anything in the constitution or laws of any state to the con-
trary notwithstanding." Observe what is made the supreme law:
The constitution, the laws which shall be made in pursuance thereof,
and aU treaties made, or which shall be made. If, under the consti-
tution, the nation adopted or succeeded to the common law of Eng-
land, as the law of the land, within the field of national power, why
should there have been no mention of such common law as a part
of the supreme law of the land? Why should it be exposed, any
more than the constitution, or the acts of congress thereafter made,
to the attack or modification of the states? Treaties are neces-
sarily made laws of the nation, and, hence, the existing treaties were
made inviolate against state intrusion. Why should the then ex-
isting laws, introduced into the system as continuing laws, share a
different fate? Was it contemplated that the rules of civil conduct
prescribed to the citizen by the nation, through the supposed body
of the common law, should be rules only so long as the states permit-
ted? If a national common law prevails, it is by virtue of the consti-
tution. Can any reason be assigned why acts of congress were
made supreme, while this supposed act of the constitution was left
subservient?
The new government, for obvious reasons, was compeiled to observe

its treaties, bUt, excepting these, it seems plain to me that the
framers-Of the constitution contemplated a gorernment whose begin-
nings were there and then, and whose commauds to the citizen must
be found in the letter of the constitution, or the laws thereafter pro-
mulgated. The great bulk of authority was left with the states.
Each of these had already existing laws that covered the body of
ordinary current affairs. The nation was not devised to give law
upon these affairs. It was invested with a field of vast power,
but only to be entered as the needs of nationality from time to time
gave rise. No national common law was necesaary. The subjects
upon which common law acted were principally left to the states,
and there it already existed. It was apparent that, as rapidly as



SWIFT '1J. PHILADELPHIA & R. R •. CO. 65

the nation was called upon to enter upon its fields of otherwise bare
power, congress could supply the laws needed.
But, it is urged, the supreme court has invariably recognized the

existence of general law, according to which its administration of
justice has proceeded. Thus, for instance, in an action for damages
growing out of negligence, within the boundaries of Ohio, the su-
preme court of the United States held the engineer and fireman of
a locomotive, running alone, and without any train attached, to be
fellow servants (Railroad 00. v. Baugh, 149 U. S. 368, 13 Sup. Ot. 914),
while a long line of decisions of the supreme court of the state held
they were not. So, too, the supreme court of the United States
held that the payee or indorsee of a bill, upon its presentment to
the drawee, and his refusal to accept, had the right to immediate
recourse against the drawer, notwithstanding a statute of the state
forbidding suit to be brought in such a case until maturity of the
bill. Watson v. Tarpley, 18 How. 517. It is insisted that these
and other cases show the existence of some general law, separate
from and independent of the law of the land prescribed by the states.
This does not, in my opinion, follow. Indeed, it could not follow
without introducing into the jurisprudence of this country the an-
omaly of the existence of two laws over the same territory, and upon
the same subject-matter, enforceable, respectively, according to the
accidents of the residence of the parties between whom the differ-
ences arise. Suppose, in the Ohio case, that two firemen had been
on the engine with the engineer, and both had been injured through
his negligence; one of the firemen living in the state of the defend-
ant, and the other living in another state. To each of the injured
the locus is identical; the negligence is identical. Is it possible that
the accidental difference of residence into play a difference
of law affecting their rights so radically? Is the obligation of the
railroad upon the soil of Ohio, under circumstances identical, differ-
ent to the Ohioan from what it is to the Kentuckian? The supreme
court could not have so held. In the case cited the federal court
administered, not the law of the United States, but the law of
Ohio. The difference between its holdings and those of the courts
of Ohio was not due to a difference of law, but to a different inter-
pretation of the law. In all cases to which the jurisdiction of the
federal court is extended, its duty is, not only to ascertain the facts,
but to interpret the law applicable thereto, as well. The law is the
same law interpreted by the state courts, but the interpretations are
not necessarily the same. The decisions of the state court are not
necessarily the law, but only mirrors of the law. They may be mis-
taken interpretations, and therefore incorrect mirrors. The litigant
in the federal court is entitled to the law as it is, not simply to the
local judicial reflection of the law. What the supreme court in effect
said in that case was, not that the law applicable to the case before
it was different from the law applicable to any like case arising in
Ohio, but, that the decisions of the state courts had not accurately
evidenced the law, and were therefore not to be followed.
The same observation applies to the Mississippi case. The general

commercial law in force in as well as in other states of the
v.64l<'.no.1-5
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of a 'bill iinmediate recourse upon the drawer,
upon the. refu.sal the drawee tcYaccept. The statute state,
however, forbade suit to be brought .until after the maturity of the
bill. The question was whether a litigant seeking recovery through
the federal courts; before maturity, was barred by this. statute. Un·
doubtedly, had the right to modify the commercial law that
should prevaUwithin its boundaries. But the statute in question
created nochitpge in subliltance of the commercial law, but only in
the remedy th;1t the parties should enjoy. It was purely remedial,
. and notsup$t,antive, and,so far as it was remedial was not neces-
sarily birlaing upon the federal court. The federal court sat in
Mississippi 'to. enforce the' commercial' law applicable to the given
case"and as such was a:nindependent tribunal, to be governed, as

rules, by. the' procedure to be found in the common
law, of' congress, .and the policy of the state, so far as such
was.foundjust and applicable. Whether the prohibition of this
reniedhilstatllte should applied to a suitor in the federal tribunal
was to lle det:erminedby itself, upon considerations .of justice, and
did not mandatorily follow the enactment of the local statute.
That the federal not a general law of the United

States,blit.the law of the particular states applicable to the contro-
versy, is. demonstrated by an illustration arising every day. At com-
mon law," neither the heirS nor administrators could recover damages
for death of the deced,ent,. though caused by negligence. There
has been n() .act of congress changing till\! rule. Inmost of the states,
however, the common law, in this respect, bas been modified by per-
mitting a recovery in .such cases toa given amount. The federal
courts are every day made the scene of such suits. Are the judg-
ments granted tberein in pursuance of any common law of the
trnited States? Manifestly, not; for in the common law, unmodified,
there can be found no warrant for such suits. The actions, though
in the federal court, are based, as in the state court, upon rules of
civil conduct prescribed by the state through its adopted common
law, with the lilodifications thereof prescribed by the state.
I can conceive that it ,may be said that though, in the illustration

given, the federal courts enforce state law, it would not follow
that, in actions arising from matters within the field of the nation's
powers, the federal court may not find a United States common law
to enforce. I am not considering that distinction, but am treating
of cases which are urged wholly irrespective of such distinction.
Neither the Ohio nor the Mississippi case cited, nor any of those to
which my attention has been called in that connection,involved sub
jects within the field of the nation's power. The Ohio case arises
from the law. of negligence,-a purely police, and therefore local,
reguIation'-llnd the case does not disclose any element of
-interstate eomme-rce or other national power. Indeed if the deci-
sions cited established iheexistence of a United States common law
or general laW-over the subject-matters involved, it would follow
that the Ij.ne of demarkation between state and national fields of
power hadn()thing to do with the solution.
But it is that the Reports abound with cases in which
I
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the federal courts, in construing ordinances and statutes, and other·
wise ascertaining the Tights of parties, resort for light to the com·
mon law. It could not be otherwise. The common law is the
background against which the outlines of our institutions are
drawn, and the foundation upon which the transactions of our race
are builded. It is as essential to interpretation as light is to the
operations of the microscope. But it is not thereby made the law
of the land. Mechanics and medicine are likewise essential to inter-
pretation. Only by looking into their fields can courts accurately
ascertain the meaning of many transactions or statutes. They are
the settings of transactions and statutes, but do not by reason of
that become a part of the law of the land. The law of the land is
a rule of civil conduct prescribed by the supreme power in the state.
An appeal to the common law for light is entirely distinct from a
search of the law of the land for the evidence of a command.
But, it is asked, what law prevails in the territories and the Dis-

trict of Columbia? The constitution itself answers. Upon con·
gress is conferred (article 1, § 8) the right "to exercise exclusive
legislation" over the District of Columbia, and all places purchased
for the erection of forts, arsenals, etc., and (article 4, § 3) to "make
all needful rules and regulations reSpecting the territory of the
United States." Over the area covered by the territories and the
District of Columbia, therefore, there is but one sovereign. The
territorial governments are simply the agencies of the nation, and
are, in this respect, different from the states. But, as I have point-
ed out, there is a law of the land attached to every inch of our soil.
It is, in some cases, the common law; in 01hers, the civillaw,-de-
pendent chiefly upon the character of the earlier dominion extended
over it. Now there being but one sovereign,-the nation,-the com-
mon law or the civil law, as the case may be, is necessadly attribu-
table to it, as the only supreme power in the state. Here the nation
has succeeded to the earlier sovereignties which prescribed the com-
mon or civil law as the law of the land. There is, therefore, a com-
mon or civil law of the United States over those areas not yet taken
into the boundaries of the states.
But there is no inconsistency between this and the position

hereinbefore taken. Each inch of soil necessarily has its law of the
land, bUt, in the areas in which the nation and state are coterritorial,
the sovereignty to which all law is attributable, except such as is
found in the constitution of the United States and the laws in pur·
suance thereof, and the treaties, is that of the state. There the
common law is not attributable to the United States as sovereign,
because neither the constitution, nor laws of the United StatelS in
pursuance thereof, have so adopted it The distinction, though it
might theoretically and speculatively be otherwise, is actual, as
shown by the intendments of the constitution an!! the doctrine of
concurrent jurisdiction already pointed out, and it is only with
actualities that the court can deal.
It is also asked, what law is in force upon the navigable waters of

the United States, unless there be a general law of the United
States? The answer is again found in the constitution (section 2,
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art. 3), which extends the judicial power of the United States to
all cases of admiralty and maritime' jurisdiction. This is an ex-
press bestowal, in the fundamental law of the land, of all maritime
power and authority, upon .one of the departments of the nation.
The bestowal is as broad and as exclusive 3JS the power to declare
war. It necessarily carries with it the code of rules applicable to
maritimejurisdictioo.That code is specifically a national code.
It is neither common law nor general law. It is, in the language
of Justice Bradley, in The Lottawanna, 21 Wall. 558, "like inter-
national laws, or the laws of war which have the effect of law
in any country no further than they are accepted and received
as suck" The clause is' simply the bestowal upon the nation of
a purely national power, self·enforcing by the employment of such
rules as the nation alone may prescribe. Rut beyond this special
jurisdiction, carved out of the general jurisdiction, and, for national
purposes, bestowed exclusively upon the national government, the
laws of the states within whose territories the navigable waters lie
, are still in force, subject to the exigencies and necessities of the
maritime power. The territory covered by the navigable waters
is under the law of the land which the proper state may prescribe.
The existence, therefore, ·of this power in the nation, adds nothing
to the proposition that there is a United States commoo law of the
land.
But it is said that, if there is no United States common law apply-

ing to the field of interstate commerce, there could have been, until
the enactment of the interstate commerce act, no law in that field
whatever. And it is inferred from this that common carriers with-
in that field, until the enactment of the interstate commerce act,
could not have been liable for refusing to receive goods or
gers, or delaying their arrival, or for other like wrongs or delin-
quencies. It is never safe to argue the existence of a law from the
necessities that ought to give rise to it. The sovereign power does
not always meet even the apparent needa. And, if law were al-
ways to be inferred where needs were found, I fear a diversity
as wide as the personal predilections of the judges would be intro-
duced. But the gaping vacuum upon which the argument is predicat-
ed does not in fact exist. The power of the nation over interstate
commerce is exclusive only in respectof those features where a uni·
form rule isimperative,--,-features that are essentially national af·
fairs. In all other respects, until congress acts, the field of inter-
state as well as intrastate oommerce is occupied by the power and
existing laws of the state. Into this latter classification, undoubt-
edly, would fall the duty ofthe common carrier to receive all proper
goods offered to it for transportation, to make no undue discrimina-
tion between shippers of a like class, and to transport with reason-
'able expedition.. There is nothing essentially national in these re-
quirements. They call' reasonably be left to the judgment of the
local law where the goods are offered. Indeed, the constant and
uninterrupted application of such local law to these fields of inter-
·state commerce, through a century, forestalled the need of any nation-
allegislation, and constitutes a cogent illustration of the nonexistence



SWIFT 11. PHILADELPHIA -' B. B. CO. 69

of a common law attributable to the nation as its sovereign and giver;
for, how could the many modifications introduced by the state into
these common-law duties and liabilities be effective, if there existed
also a national common law upon the same subjects, unmodified by
congress, and insusceptible of modification by the states?
Having duly considered these criticisms upon and variations

from my former holding by some of the judges of the other circuits,
I remain of the opinion that there is no national common or general
law, in the sense of a rule of civil conduct, prescribed by the nation,
as sovereign, which can be made the basis of an action to recover
back rates, simply because the court may find them to be unrea-
sonable. So far as the existing law applicable to the subject of
rates in interstate commerce was concerned, prior to the inter-
state commerce act, the shipper and the carrier were at liberty to
make such contract as they could agree upon; and such a coo.tract
would be left untouched, unless for such reasons as would justify
the abrogation of contracts between other parties and upon other
subjects. This, of course, does not exempt the carrier from the
duty of carrying out the contracts actually made. If, between
it and the shipper, a specific rate was fixed, such will control; and
if no rate was fixed, the ordinary method employed by the law to
supply the mi.ssing element of the contract is to be followed. If
no rate was fixed, and the shipment was not made in contemplation
of any specific rate, the implications of the law are that the parties
intended a reasonable rate; and the exaction in such cases of an
unreasonable rate can be made the basis of a recovery, not because
of the existence of any law which prohibits the exaction of un-
reasonable rates generally, but because, in the particular case in
hand, the exact rate is the omitted element of the contract, and must
therefore be supplied by the implications of the law.
The majority of the counts in the declaration under coo.sideration

proceed expressly upon the theory that, irrespective of the contract
between the parties, the law prohibited the exaction of unreason-
able rates, and allowed their recovery back upon a showing of the
fact. To these counts, in my opinion, a demurrer ought to be sus-
tained. Several of, the counts are evidently driwn upon the
theory that no specific rate was at the time agreed upon, or in con-
templation, and that in view of this the rate actually exacted, being
unreasonable, was contrary to the element of the contract read into
it by the implications of the law. So far as these counts relate to
shipments prior to the interstate commerce act, they present some
difficulties, and especially so, in view of the fact that they
into single averments the different S'hipments of months and years,
each of which must necessarily have been distinct from the other,
and properly subject to distinct contracts or rates in contemplation.
So far as these counts relate to shipments after the interstate com·
merce act, I am clear that, in absence of the averment that no rates
were published and in existence as is required by the law, the ac-
tions would not lie. By requiring the fixing and publication of
these rates, the interstate commerce act supplies at least prima
facie evidence 01' the contract rate, which can only be overcome by
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aveweqt: iu.avoidancethereof. One of the upon
the of \mjust dis¢fimination. between shippers, but whether
itaUegea with sufficient .preciseness that the discrimination was
betweeln. shippers who, by reason of cO.lltemporaneousness of ship-
ment, route trnversed,a:nd character of product shipped, were en-
titled to like rates, does' not clearly appear.
My concillsion,. on the whole, is to sustain the lXlotion, and allow

the to be .filed, intending to. sustain the demurrers to all
the counts,except those relating .to discrimination, and those reo
latingto shipments prior to the·jnterstate commerce act, which
proceed upon the idea that an express c.ontract for rates was not
concluded,but was left to the implications of the law. On the
counts of this .character, I will hear the demurreJ,', to determine if
the allegations of theconnt are sufficiently specific and single to
bring them within the right of recovery.

ACCUMULATOR CO. v. DUBUQUE ST. RY. CO.
(Circuit Court of Appeals, Eighth Circuit. September 24, 1894.)

No. 391.
1. SALlll-!NTERPRETATION, OF, CONTRACT-" GUARANTY" AND WARRANTY.

Plaintiff made written proposals to defendant, a street-car company,
to furnish a trial car with electric storage batteries, to be operated by
defendant for 60 days, and, if not ,. then shown to be unsatisfactory,
plaintiff was to furnish additional storage-battery equipments at speci-
fied prices. Accompanying these proposals was a letter wherein plain-
tiff agreed.that in the event the eqUipments were furnished under the
proposals· "we wlll guaranty for· a period of four years ... ... ... that
the cost of' renewal of batteries ... ... ... shall not exceed $2.50 per
year," on the cars at plaintiff's factory, etc. Held, that this so-called
"guaranty" was not independent collateral undertaking, nor a mere
guaranty ·of indemnity against loss which required defendant to operate
the system four years before an action could be maintained for a
breach, but, on the contrary, should be interpreted, under the circum-
stances of the sale, asa part of the contract, and as amounting to a
warranty of the character and durability of the batteries.

2. SAME-"OONDITIONS" AND WARRA!:'TIES.
A contract for rurrlishing storage-battery equipments for street cars,

after specifying the machinery, terms of payment, and various stipula-
tions, further provided that "the plant will be considered satisfactory
if it fulfills the conditions." Among the conditions enUluer-
ated were that each car SllOUld run 12 miles an hour over a suitabie
track, carrying 50 passengers; that with additional battery cells It
should drliwa trailer, loaded to a given weight; that a set of batteries
(moo fully charged should propel a car 25 miles, etc. Held, that these
provisions were not merely conditions under which the vendor might
compel the· acceptance of the equipU\ent, and which were waived by an
acceptance, but were warranties for the breach of which damages could
be recovered.

8. DEFENSE OF BREACH OF W ARRANTIES-EVIDENCE•
. Plaintiff contracted to. furnish defendant with one storage-battery
street car, to be ope:('llted for 60 days on trial, and if it was not then
shown to beuns·atlsftl:ctory they were to furnish a number of storage-
battery equipments· other cars, with certain warranties as to
amount of work, durability, etc. The trial car was accordingly fur-
nished, alld was Operated for 60 days. No complaint was made of


