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of.· of Dakptl/., the court of the territory took
one view; :,The case was to the supreme c;ourt of the United
States for review. ¥eanf;ime the territory had become a state, and
the state supreme court,in differed with the ruling of
the territorial court The federal supreme court thereupon reversed
the judgment.of the territorial court, in deference to the decision of
the state C()llrt. See, also, Suydam v. Williamson, 24 How. 427,
and Fairfield v. County of Gallatin, 100 U. S. 47. For the reasons
given, the motions for a rehearing must be granted.
We come now to the question whether, if the Nichols law is valid

under the Ohio constitution,· the demurrers to the bills must be sus-
tained, and the injunction dissolved. The validity of the law under
the federaleonstitution cannot be seriously impeached. •The only
question is whether the facts averred in the bill do not make a
case for enjoining the defendant appraisers, on the ground that
their assessmentiis.not in accordance.withthe Nichols law, as it is
construed by the state supreme court. In the opinion already ren-
dered in these cases (61 Fed. 463) it was said:
f'Certain itls that courts will ,not permit injustice to be done to a class

of taxpayers 1)ya law which is. 80. worded as to mean one thing to the courts
when its vll1idity is attacked,' and another thing to the taxing officers when
they come to enforCe it. Eithet the law means what the officers construe
it to mean,and its validity is to'be tested on that construction, or they are
to be enjoined from enforcing it except as the courts shall construe it."
This question has not been argued in the light of. the supreme

court decision, and I willhea.r counsel on Saturday, November 10th,
at 10 o'clock, if they desire to be heard.' The clerk will make the
proper entries, setting aside the decrees pro confesso, and granting
the motion for'a' rehearing.
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tions as in the homestead act. 57 Fed. 956, affirmed.
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SANBORN, Oircuit Judge. Is the right to land additional to a

ho:mesteadgranted by section 2306 of theRevise.dStatutes assignable
before the additional land is entered? ,This is tbe only question
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it is necessary to decide in this case. It arises in this way:
February 10, 1888, Louisa Dryer, who was entitled to enter 120
acres of land under that section, made an irrevocable power of
attorney to James A. Boggs to take possession of, sell, and con-
vey any land she might acquire thereunder, and to retain for his
own use the rents and profits of the land and the proceeds of its
sale. January 5, 1888, she entered the land in question in this
ease under that section, and on the same day Boggs conveyed it
under his power. The appellees derive their title from tbis con-
veyance. In 1890, Louisa Dryer died, and the claim of appellant
rests upon deeds of this land which he obtained from her heirs
after her decease. The land is vacant and and the
appellees obtained a decree in the court below quieting the title
to it in themselves. Pourier Y. Barnes, 57 Fed. 956. The appellant
insists tbat this decree was wrong, because the power of attorney
to Boggs was in effect an assignment of the right of Louisa Dryer
to enter the land, and as such was "in contravention of the laws
of the United States, against public policy, and void." If it be
conceded that the power was in effect an assignment, what statute
or public policy does it contravene? Restraints upon alienation
are not favored by the law. The modern rule is that one ma,Y
do wbat he will with his own, unless prohibited by a positive
statute, or restrained by a manifest public policy. It goes with-
out saying tbat the assignment of tbis right before entry must
be sustained unless it is thus clearly probibited. The right of

carries with it the right of immediate sale and disposition,
in the absence of such a prohibition. It is not contended that
there is any statutory prohibition of such an assignment. The
contention is that the right to this additional land under section
2306 is a part of the original homestead right granted by sec-
tions 2289-2291, 2304, 2305, Rev. St., and that, because the assign-
ment of that right before the entry of the land was contrary to
public policy and void, the assignment of the right of entry un-
der section 2306 is so. A careful comparison of these sections
utterly fails to sustain this proposition. Sections 2289-2291, 2304,
2305, under which original homesteads might be entered, re-
quired each beneficiary to make affidavit, when he filed his appli-
cation to enter the land, that his application was made for his

use and benefit, and that his entry was made for the
purpose of actual settlement and cultivation, and not for the use
or benefit of any other person. They also required that he should
prove, before he entered the land, that he had actually resided
upon and cultivated this homestead for at least one year after he
made his application, and that when he finally entered it he should
make affidavit that he bad not alienated any part of it. Inasmuch
as he could not enter this original homestead after he had assigned
or conveyed his right to any part of it, or agreed to assign or
convey tbat right, witbout committing perjury, the courts uni-
formly held that sucb an assignment or conveyance before entry
was against public policy and void. Anderson v. Oarkins, 135
U. S. 483, 10 Sup. Ot. 905. But section 2306, wbich grants thtt
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right tQ .lq.ndaddltional to the homestead, under which the land
here inque$tion. was entered, requires no affidavit of nonalienation
or of any other fact, no settlement, no occupation, no cultivation
of the lan(i Which it grants, either before or after entry. If the
requirelllentaof settlement, occupation, and improvement before
entry and of an.a.ffidavit of nonalienation at the time of the entry
manifest a. public policy to prevent the assignment of the right
to the original homestead before entry, it is difficult to see why
the absence of all of these requirements as to the entry of the land
additional to the homestead does not as clearly indicate a public
policy to permit the assignment of that right as soon as it is ac-
quired. The fact that in the same act of congress residence, culti-
vation, improvement, and an affidavit of nonalienation, were made
conditions precedent to the exercise of the right to the original
homestead, and none of these conditions were attached to the
absolute grant of the right to the land additional to the homestead
(17 Stat. c. 85, §§ 1, 2, p. 49; Rev. St. §§ 2304-2306), leads with
almost compelling force to the conclusion that the policy of the
nation was to leave the !'!ale and disposition of the latter right
entirely unrestrained. A glance at the history of the legislation
that is now codified in the sections of the Revised Statutes to
which we have referred makes this conclusion irresistible.
In 1862 congress passed an act the title of which well expressed

its purpose, viz. "An act to secure homesteads to actual settler"s
on the Pllblic domain" (12 Stat. c. 75, p. 392; Rev. St. § 2289
et seq.). . The purpose of that act was twofold,-to grant to every
loyal citizen of suitable age, and to every one of such age who bad
declared his intention to become a citizen, a homestead from the

domain, and to secure the. spee(iy and permanent settlement
and cultivation of the vast tracts of rich but vacant lands then held
b;}' the government To accomplish this purpose, congress granted
by this act to each of the beneficiaries named in it the right to enter
160 acres of the government lands that were subject to pre-emption
at $1.25 an acre, or 80 acres of those subject to pre-emption
at $2.50 an acre, on these conditions: That when he filed bis
application to enter the land he should make an: affidavit that the
application was made for his exclusive use and benefit, and that
his entry was made for the purpose of actual settlement and culti·
-vation, and not, either directly or indirectly, for the benefit of any
other person or persons whomsoever; that no certificate or patent
should issue for this land. until five years after the filing of this
application; that before he finally entered the land he should prove
by two credible witnesses that he had resided upon and cultivated
it for the term of five years immediately succeeding the filing of
the affidavit aforesaid; and that he should at the time of his
:6n.al entry make affidavit that no part of it had been alienated.
Ten years later, in 1872, congress passed "An act to enable honora·
bly discharged soldiers and sailors their widows and orphan chil-
drento acquire homesteads on the public lands of the United
States" (17 Stat. c. 85, p. 49; Rev. St. § 2304 et seq.). The first
section of t4at act granted to each of its beneficiaries, "on compli-
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:lllce with: the provisions of" the homestead act of 1862, and the
acts amendatory thereof, as modified by that act, 160 acres of the
public lands "to be taken in compact form accordin.g to the
subdivisions, including the alternate reserved sectIOns of pubho
lands along the line of any railroad or other public work," allowed
each beneficiary six months after locating his homestead to com·
mence his settlement and improvement, and provided that the
time which he had served in the army or navy should be deducted
from the time required by the act of 1862 to perfect his title,
but declared that no patent should issue to any homestead settler
who had not resided upon, improved, and cultivated his homestead
for a period of at least one year. It is common knowledge that the
alternate reserved sections of the public lands along the lines of the
railroads and public works referred to in this act had been geneI"
ally subject to pre·emption at $2.50 per acre, so that the soldiers
and sailors who had exercised their homestead rights upon these
lands under the act of 1862 prior to 1872 could not have acquired
more than 80 acres of this valuable land thereunder. Without
another grant to them, the result would have been that those who
had not exercised this right could acquire 160 acres of this land
under the first section of the act of 1872, while those who had
already entered their homesteads upon these lands would have
be€n limited to a grant of 80 acres. To give to the earlier home·
steaders equal privileges with the later, and to grant, as far
as possible, the like rights and privileges to all the soldiers and
sailors, their widows and orphans, the second section of the act
of 1872 provided as follows:
"Sec. 2. That any person entitled under the provisions of the foregoing

section to enter a homestead, who may have heretofore entered under the
homestead laws a quantity of land less than oDe hundred and sixty acre>,
shalI be permitted to enter under the provisions of t!tis act, so much land as
when added to the quantity previously entered shall not exceed one hundred
and aCre6."
By the act of June 8, 1872 (17 Stat. o. 338, p. 333), this section

was so amended that the clause in italics above was made to read,
"under the provisions of this act so much land contiguous to the
tract embraced in the first entry as." But it was found that this
amendment, in many, if not in most, cases, nullified the grant, be-
cause the earlier homesteader could not then find any public land
contiguouB to his first entry; and by the act of March 3, 1873
(17 Stat. c. 274, p. 605), the homesteader was relieved from entering
the additional land "under the provisions of this act," and from
entering a tract "contiguous to the tract embraced in the first en-
try," and the section was so amended as to read in legal effect as it
now appears in section 2306, Rev. St., viz.:
"That any person entitled under the pl'ovisions of section twenty-three hun-

dred and four to enter a homestead, who may have heretofore entered under
the homestead laws a quantity of land less than one hundred and sixty acres
shall be permitted to enter so much land as, when added to the quantity
previously entered. shall not exceed one hundred and sixty acres."
This brief review of the legislation which has resulted in the

existing provisions of the homestead law clearly shows that the
v.64F.no.1-2
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purpose,'and policy which inspired the grants in sections 2289-
2291,2304,2305 were the very opposite' of those which inspired
that in section 2306. The purpose of the former was to induce
the permanent settlement O'f the donee upon, and the continued
'occupation and cultivation by him of, the land granted. 'Hence
the reqUirements of settlement, cultivation, and occupation for a
long period of time before entry, and of the affidavit of, the home-
steader at the time of final entry that he had not alienated any O'f
the land, and· hence the '. inevitable conclusion that any sale or
contract' of sale of the right to enter the land or of the land to be
entered under these sections was an evasion of one of the main
purposes of the act, and was against public policy and void. An-
derson v. Carkins, supra. But the beneficiary of the grant under
section 2306 had already selected, settled upon, cultivated, and
acquired his homestead from the public domain, and was presum-
ably in the occupation of it before that grant was made. The pur-
pose of the grant under that section surely was not to induce him
to abandon and make a new settlement on the new
grant. 'It was rather toireward him for the services he had already
rendered as a soldier in suppressing the Rebellion, and as a far-
mer in establishing his home upon, cultivating, and occupying that
portionol the public domain he had already entered as his home-
stead. Hence it was that no settlement, no cultivation, no Occu-
pation, no affidavit of nonalienation, no affidavit at all was made
a condition precedent to the enjoyment of the benefits of this grant
or to the entry of the additional land under this section. The ben-
eficiary was left free to select this additional land from any por-
tion of the vast 'public domain described in the act,and free to
apply it to any beneficial use that he chose. It was an unfettered
gift in the nature of compensation for past services. It vested a
property right in the donee. The presumption is that congress
intended to make this right as valuable as possible. Its real value
was measured by the price that could be obtained by its sale. The
prohibition of its sale or disposition would have made it nearly,
if not quite, valueless to a beneficiary who had already established
his home on the public domain. Any restriction upon its aliena-
tion must decrease its value. We are unable to find anything in
the acts of congress or in the dictates of an enlightened public
policy that requires the imposition of any such restraint. On the
other hand, the general rule of law which discourages all restraints
upon alienation, the marked contrast between the purpO'Se and
the provisions of the grant of the right to the original homestead,
and the purposes and provisions of the grant of the right to the addi-
tional land, and the histo,ry of the legislation which is codified in
the existing homestead law, leave us without doubt that the assign·
ment before entry of the right to this additional land granted by
"Section 2306 of the Revised Statutes contravenes no public policy
of the nation, violates no statute, and is valid as against the as-
signor, his heire and assigns. Moreover, if ,we were in doubt upon
this question, we could not and ought not to shut our eyes to the
fact that the conclusion which we have reached has been generally
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accepted and acted upon as the law upon this subject for more
than a decade in the western states, where most of these rights to
lands additional to homesteads have been exercised. In 1882 the
supreme court of the state of "'isconsin, in Knight v. Leary, 54 Wis.
459, 11 N. W. 600, held that a conveyance before patent, under a
power similar to that in question in this' case, of the land entered
under section 2306 was sufficient to convey the title. In 1886, in
Mullen v. Wine, 26 Fed. 206, Judge Brewer, then circuit judge of
this circuit, now Mr. Justice Brewer of the supreme court, delivered
a convincing opinion to the effect that this right to additional land
was personal property, and assignable before entry. In 1887, in
Rose v. Lumber Co., 73 Cal. 385, 15 Pac. 19, the supreme court of
Oalifornia held such a right assignable before the entry of the laud.
These decisions met the general approval of the gentlemen of the
bar, and in reliance on them thousands of acres of laud have been
conveyed under powers of attorney similar to that before us, and
under assignments of these rights made before the lands were en-
tered. In these western states land may almost be said to be
an article of merchandise. It is bought and sold far more fre-
quently than in the older states, and many tracts of these lands
have been conveyed many times, and valuable improvements haw
been made upon them by the purchasers whpse titles rest upon STIch
assignments and powers. These early decisions have been repeat-
edly affirmed. Montgomery v. Land Bureau, 94 Cal. 284, 29 Pac.
640; v. Luther, 50 Minn. 77, 54 N. W. 271; Montague v.
McOarroll (Utah) 36 Pac. 50. This course of judicial decision ought
not to be reversed, the titles to the lands conveyed on the faith
of it ought not to be disturbed, and the inevitable litigation concern-
ing them that must follow such a reversal ought not to be invited,
unless the decisions to which we have referred were clearly erro-
neous. In such a case it is sometimes more important that the
law should be settled and certain than that it should be technically
right. For this reason, if the question before us was doubtful,
we should hesitate long before we reversed a course of decision s'o
long accepted in these states, and upon the faith of which so many
valuable rights rest. But it is unnecessary to continue this dis-
cussion further, because we are satisfied, for the reaso'ns stated
in the earlier part of this opinion, that the early decisions to which
we have adverted were undoubtedly right. The decree below must
be affirmed, with costs, and it is so ordered.

HARVEY et aI. v. RICHMOND & M. RY. CO. et aL

(Circuit Court, E. D. Virginia. October 8, 1894.)

1. EQUITY PLEADING-TIME OF FILING DEMURRER.
When two demurrers, virtually the same, are filed to a bIll, one wIthin

the time required by the court, the (}ther SUbsequent to that time, it Is
within the di$cretion of the court to permit the filing of the second de-
murrer.


