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Railway :Co. v. Osborne must contrel the decision of the case then
in.-hand; In other words, it was held in both of the cases .last
sited that a question of, undue discrimination must be determined
by other.considerations.than the mere disparity that may exist
between..a local rate and a joint through rate, and that it never
follows, as a matter of law, that an undue, .pg@fef-ence has been
given. to a person or locality, because a disparity is shown to ex-
ist between a local rate and a joint rate. We must accordingly
overrule the last-mentioned contention of counsel, that the petition
in the case at bar statéd a cause of action, notwithstanding the
previous tulings of this court in the case heretofore cited.

In ‘conclusion, it is only necessary to’add that we have reviewed
all of the points to which our attention has been invited by counsel
for' plaintiff in error, with a view of showing that the petition stated
a causel of :action, with the result/that we are not.able to say that
the cireniti court erred in sustaining the demurrer. Its judgment
is therefére-affirmed. - - - - 0 oo

¢ l‘;"“'wj L oty ! BERRIE N ey ittt ¢
MERCANTILE TRUST @OQ. v. ATLANTIC & P. R. CO. (POSTAL TELK-

e GRAPH CABLE CO. Intervener).

(i (Clrcuit Court, 8. D. California, October 19, 1894.)
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L GRANT 0F Ra1LROAD RiHT OF WAY—FEE OR EASEMENT. , ,
~Aet July 27, 1866 (14 'Stat. 292),' granting a railroid tight of way over
publie land, as to which no provision is: made for [ssuing evidence of
title, and.granting to the railroad company, in aid of ‘construction, various
sections of public land, for which patents were to issue to It, does not carry
the fee to the right of Way, but only an éasement'thérein, Railway Co. v.
Roberts, 14 Sup. Ct. 408; 152 U. 8. 114, explained,” ' =

2. RAILROADS — CONTRACTS WITH TELEGRAPH COMPAXFES — DISCRIMINATING
. AGAINST COMPETING LINESs. oo R TRLAEE )

A railroad, company, which is not only a common carrier, but, by the
act incorporating it (Act July 27, 1860), is declared to be a post route
and military road, cannot make a valid contract with a telegraph com-
pany on.the right of way not to furnish facilities for the construction of a
competing line; and it icannot, therefore, refuse to carry and distribute
materjal for the construction of such line. ‘

Intervention by the Postal Telegraph Calblé Company in the suit’
of the Mercantile Trust Company against the ‘Atlantic & Pacific
Railroad Company. : R

For former report, see 63 Fed. 513.

Lamme & Wilde and F. J. Loesch; for intervening petitioner.
L M. Estabrook and B. B. Carpenter, for Western Union Tel. Co.

Plaraty

ROSS, District Judge. . The ruling upon the demurrer to the in-
tervening petition of the Postal Telegraph Cable Company adjudged
the right of that company to erect its line of telegraph upon and
along the right of way of the Atlantic & Pacific Railroad Company,
between the Needles and Mojave, in this judicial district, if such
could be done without interference with the use of the right of
way: “[(;.{ythg railroad company for ordinary travel, The reasons for
that determination Were stated in the opinion filed by the court at
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the time. = Thereafter, counsel for the Western Union Telegraph
Company, who, by the consent and authority of the receivers of the
Atlantic & Pacific Railroad Company, had filed in their name the
demurrer, obtained from the court leave to file, and did file, an an-
swer thereto in the name of the Western Union Telegraph Company;
and upon the issues thus joined evidence was taken which shows,
among other things, an acceptance by the Postal Telegraph Cable
Company of the conditions imposed by the act of congress of July
24, 1866 (14 Stat, 221; Rev. St. § 5263), and that the erection of a line
of telegraph by that company upon and along the right of way of the
Atlantic & Pacific Railroad Company, from the Needles to Mojave,
will not in any manner interfere with the use of the right of way by
the railroad company for ordinary travel. If, therefore, the court
was right in its ruling upon the demurrer, it follows that by con-
‘gressional grant the Postal Telegraph Cable Company has the right
to erect its line of telegraph upon and along the right of way in
question. It is, however, urged on behalf of the Western Unidn
Telegraph Company that the ruling of this court upon the demurrer
is inconsistent with the decision of the supreme court in the case
of Railway Co. v. Roberts, 152 U. 8. 114, 14 Sup. Ct. 496; that the
ruling of the supreme court in that case, applied to the grant of the
Atlantic & Pacific Railroad Company, shows that that grant con-
veyed to the Atlantic & Pacific Company the fee of its right of way,
free from the operation of the act of July 24, 1866, and from any
rights thereby conferred upon telegraph companies complying with
its conditions. ’
In ascertaining what a court, in anygiven case, hasdecided, the first
important thing to do is to see what was before the court for de-
cision. And so, in looking at the case of Railway Co. v. Roberts,
152 U, 8. 114, 14 Sup. Ct. 496, it is seen that it was an action of
ejectment, involving the right of possession of certain lands situated
in section 16 of township 34 in the county of Labette, state of Kansas,
occupied and used by the Missouri, Kansas & Texas Railway
Company as part of its right of way, to which it claimed title under
the act of congress of July 26, 1866, granting lands to the state .of
Kansas to aid in the construction of a southern branch of the Union
Pacific Railway & Telegraph Company from Ft. Riley, Kan., to Ft.
Smith, Ark. 14 Stat.289. That act granted to the state of Kansas,
for the use and benefit of the railroad company, every alternate
section of land, or parts thereof, designated by odd numbers, to the
extent of 5 alternate sections per mile on each side of its road,
and not exceeding in all 10 sections per mile: provided, that in
case it should appear that the United States had, when the linel of
the railroad was definitely located, sold any of the sections, or any
part thereof, granted as aforesaid, or that the right of pre-emp-
tion or homestead settlement had attached to the same, or that it
had been reserved to the United States for any purpose whatever,
then it should be the duty of the secretary of the interior to cause
to be selected, for the purposes stated, from the public lands of the
United States nearest to the sections specified, so much land as
should be equal to the amount of the land sold, reserved, or other-
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wise appropriated, or to;which the right of a homestead settlement
or pre-emption had attached. But to the act a proviso was at-
tached that any and all lands reserved to.the United States by any
aet.of congress, or in; any other manner, by competent authority,
-for the purpose of aiding in any object of internal improvement
or -other purposes whatever, were reserved and excepted from the
operation of the act, except so far as might be found necessary to
locate the route of said road through such reserved lands, in which
case the right of way 200 feet in width was thereby granted, sub-
ject to the approval .of the president of the United States. It
will be seen that by the-last proviso mentioned all lands reserved to
the United States by competent authority, for any purpose what-
ever, were reserved and excepted from the operation of the grant,
except so far as it might be found necessary to locate the route of
the road through such reserved lands, in which case the right of way
200 feet in width was thereby granted, subject to the approval of
the president. The action was brought in one of the courts of the
state of Kansas by Roberts, who claimed under a patent issued by
.that state to his grantor for the premises as part of the lands ceded
to the state by congress-for school purposes; the patent having
been issued prior to the grant of July 26, 1866, made by congress to
the railway company. = At the time of the last-mentioned grant the
disputed premises constituted a part of the lands reserved by treaty
made and promulgated in 1825 for the use and occupancy of the
Osage Indians, = Being an aetion of ejectment, the question involved
was the right of possession of the lands included in the right of way
granted; to the railway company. The trial court gave the plaintiff
judgmeng, which judgment was, on appeal to the supreme court of
the state, affirmed. The case having been taken. to the supreme
court. of the United States, that tribunal reversed the judgment
of the state supreme court, holding that under the “legislation of
congress. and of Kansas, and the accepted conditions upon which
that state was admltted into the Union; that her original claim to the
school sections in townships 16 and 36 of the state was rejected
by congress.and abandoned by the state, and the right of congress
was conceded to the absolute control of the lands.thus embraced,
and of lands setrapart for the use of the Indians, until such mfrht
should be extinguished by appropriate leg’xslatlon e o ’\To
such right was relinquished until after the grant of the right of
way under; the act of congress of July 26, 1866, to the Missouri,
Kansas & Texas Railway, and the title of the land composing that
mght of way had become vested in that company,”—and further hold-
ing that: lands reserved for the occupancy of Indians are subject
to the absolute: disposition of congress, and .that the possession as
well as the fee iof such lands may be disposed.of by congress either
expressly -or by ﬁnecessany ‘implication; that: while nothing was
said in the grant. to the. rzulway company of the right of way through
the .Osage reservation, in:respect to the Indian occupancy thereof,
the uses to which the lands within the right of way were to be ap-
plied necessarily involved their possession. It is true the court
also said that the grant covered “both the fee and possession, and
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left no rights on the part of the Indians to be the subject of future
consideration.” But it is to be observed that the question the court
was discussing was as to the right of congress to make absolute
disposition of lands reserved for the use and occupancy of the In-
dians, the court holding that this right applies both to the fee and
the possession. No point appears to have been made in the case as
to whether the right of way there granted to the railway company
was but an easement, or carried the fee, nor was such point neces-
sarily involved, since the grant of the right of way for the construc-
tion of the railroad, whatever its nature, necessarily carried the right
of possession thereto, as against any inconsistent use thereof. I do
not think, therefore, that the case of Railway Co. v. Roberts should
be held to be an adjudication by the supreme court that a grant
of the right of way over the public domain is not the grant of an
easement therein, but necessarily carries the fee thereof, or that the
court so intended it, especially where, as in-the case at bar, the act
of congress grants to the railroad company various sections of the
public lands, for which, it is provided, patents shall be issued by
the officers of the government, and also grants the right of way over
lands of the government, for which no provision is made for the is-
suance of any evidence of title. Of course, this distinction in the
grant between the lands granted in aid of the construction of the
road, and the right of way therefor, is not conclusive, for the fee
of land may be granted by direct act of congress. But, in my
opinion, it strongly indicates that congress did not intend that the
grant of the right of way to the Atlantic & Pacific Railroad Com:
pany should cover the fee of the lands included only within the
right of way, but only such an easement therein as, under the gettled
rules of law, is usually covered by such grants. Williams v. Rail-
way Co. (Wis) 5 N. W, 482; Lumber Co. v. Harris (Tex. Sup.) 13
8. W. 453; 8St. Onge v. Day (Colo. Sup.) 18 Pac. 278; Railroad Co.
v. Lesueur (Ariz) 19 Pac. 157; Mills, Em. Dom. § 110. It follows
from these views that the ninth clause of the contract entered into
June 1, 1872, between the Atlantic & Pacific Railroad Company and
the Western Union Telegraph Company, referred to in the interven-
ing petition of the Postal Telegraph Cable Company, and set up in
the answer of the Western Union Telegraph Company, by which
it was, among other things, provided that “the said railroad company
further agrees to grant the said telegraph company, as far as it
has the right and power so to do, the exclusive right of way, for
telegraphic purposes, on and along the line of its road, and will not
permit any other person or corporation to construct a line or lines
of telegraph along said railroad,” was and is ineffectual, as against
the congressional grant to the Atlantic & Pacific Railroad Company.

The ninth clause of the contract of June 1, 1872, further provided,
“Nor in any case will it [the Atlantie & Pacific Railroad Company]
furnish to such other person or corporation facilities, aid, or as-
sistance in eonstructing or maintaining such competing lines, which
it may lawfully withhold.” The contention of the Western Union
Telegraph Company is that the Atlantic & Pacific Railroaa Company

v.63F.1n0.7—58
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«can, lawfully withhol@ all .of ithe’facilities asked: for by the Postal
:Telegraph Cable Companyj &nd it.is upon that construetion of the
contract that the receivers deny to the Postal Company the facili-
ties in question. I am of the opinion that it did not lie in the power
of the Atlantic & Pacific Railroad Company to contract that it
-weould not furnish to any-other person or cor poratlon than the West-
ern- Union Telegraph. Company facilities, aid, or assistance in con-
structing. or maintainipg a line or lines of telegraph which might
compete with the Western Union Telegraph Company. The Atlan-
tic' & Pacific Railroad Company was not incorporated for any such
purpose. - That company derived its existence from the act of con-
gress of July 27, 1866, entitled “An act granting lands to aid in the
construction of a railroad and telegraph line from the states of
Missouri and Arkansas to the Pacific coast.” 14 Stat. 292. By
that act the Atlantic & Pacific Railroad Company was incorporated,
.and .authorized and empowered to lay out, locate, and construct,
furnish, maintain, and-enjoy, a continuous railroad and telegraph
line, with the appurtenances, “Beginning at or near:the town of
Springfield, in the state of Missouri, thence to the western boundary
Iine of said state, and thence, by the most eligible railroad route,
as shall be determined by.said company, to a point on the'Canadian
river; .thence to the town of Albuquerque, on:the river Del Norté,
and thence, by way of the Aqua Frio,; or other suitable pass, to the
headwaters of the: Colorade Chiquito, and thence along the 35th
parallel of latitude, as near 43:may be found most suitable for a rail-
way route, .to the Colorado river at such point as may:be selected
.by such railroad company for crossing, thence by the most prac-
,ticable and eligible route, to the Pacific” ocean.  The eleventh sec-
tion of the act provided. that the company so incorporated shall be a
.post route.and military road subject to the use of the United States
for postal, military, naval, and all other governmeit service, and
.-also subject to such regulations as congress may impose restricting
;the charges for such government transportation. - And by the twen-
tieth sectmn of the act it was provided “that, the bettertoaccomplish
the object of this act, namely, to promote the public interest and wel-
fare by the: copstr'uctlon of said railroad and telegraph line, and
keeping the same in working order, and to secure'to the government
at all times, but particularly in time of war, the:-use and benefits of
the same for postal military, and other purposes, congress may at
any- time, having due regard for the rights of said Atlantic &
Pacific Railroad Company, add to, alter, amend, or repeal this act.”
The Atlantic & Pacific Railroad Company was thus created; and
made a great highway of communication, with the declared object
of promoting the public interest and welfare: = There is not a
syllable in the act indicating that it was intended by congress to
be used ag an’instrument for the building up or fostering of any
monopoly: of any character, or that it:should be permitted to do any
act inconsistent with the objects for which it was: created. - If it
may lawfully withhold facilities for the transportation of material
and supplies for the erection of a'line or lines of telegraph which



MERCANTILE TRUST CO. ¢. ATLANTIC & P. R. CO. 915

may come into competition with some other line, no reason is per-
ceived why. it may not also withhold facilities for the transportation
of any other kind of freight in the interest of some one or more favored
persons or corporations.” The Atlantic & Pacific Railroad Com-
pany is a common carrier, and common carriage must be kept open
to all alike, under like.circumstances and conditions. What the
considerations were that induced the Atlantic & Pacific Company to
make the stipulation in question is immaterial. Its purpose plainly
was to prevent competition. -In the present age of progress the tele-
graph is as essential to the needs and comforts of the public as the
railroads themselves. “Telegraphs,” said Mr. Wharton in a note
to the case of W. U. Tel. Co. v. Burlington & 8. Ry. Co., 11 Fed. 12,
“are now essential to business, and, as such, are to be kept open to
competition, unless the legislature should otherwise determine, in
the same way that common carriage is to be kept open to competition.
Any agreement to give a particular line of carriers monopoly in a
state would not, without legislative aid, be enforced, nor should a
contract to give a monopoly to a particular telegraph company.”
The Atlantic & Pacific Railroad Company, being a common carrier,
is bound to afford every telegraph company, as well as every other
company or person, equal transportation facilities under like cir-
cumstances and conditions; and its agreement to withhold from any
other company or person than the Western Union Telegraph Com-
pany such facilities is, in my opinion, at variance with the declared
purposes for which that company was created, against public policy,
in restraint of trade, and void.

It was stated by counsel for the receivers, in open court, that
but for the provisions of the contract of June 1, 1872, to which refer-
ence has been made, they would afford the facilities asked for by
the Postal Telegraph Cable Company, namely, the distribution of
the necessary material between the regular stations, and the furnish:
ing of water to the force engaged in the comnstruction of that line.
The evidence shows, what is also judicially known to the court,
that the right of way of the Atlantic & Pacific Company between
the Needles and Mojave is over a desert country, and that the rail-
road company, through the receivers, has possession and control of
all the available water supply upon and along the right of way.
Evidence was also.given to the effect that it is customary for-the
railroad company to furnish miners and others parties at and be-
tween their stations with water for their necessities, upon compensa-
tion paid therefor, and that the poles and other material ean be
distributed, and water furnished to the petitioner, without any
inconvenience, and in accordance with the usual and ordinary
method of transacting the business of the railroad between the
Needles and Mojave. That being so, and there being no valid
contract preventing it, there can certainly be no valid reason why
the receivers should not distribute the poles and other material be-
tween stations, for a just compensatien. It is in evidence, and is
also a matter of common knowledge, that the erection of another
line of telegraph along the right of way in question will be a direct
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benefit to the railroad company, in that it will inctease its tele-
graphic facilities, especidlly in case of accident to or other inter-
ruption of the lines of the'Western Union Company. In respect to
water, if the company ‘has any to spare, I do not see that the fur-
nishing of it to those in need along its line can be objected to by
any one,—certainly, not by one who has no interest therein. The
furnishing of water, under the circumstances appearing, is not in-
consistent with any of the purposes for which the Atlantic & Pacific
Railroad Company was ‘ereated; ‘and, if those administering the
property can earn something thereby for the owners of the property,
there is no good reason why they should not do so. An order will
be entered directing the receivers to afford the facllxtles asked for
by the petition, upon just compensation. :

CHARLESTON: I0OE MANUE"G CO. v.’JOfOE.
(Circuit Court of Appeals, Fourth Circuit. October 2, 1894)

No. 84.

1. CONTRACT FOR BORING ARTESIAN WELIL--CONSTRUCTION.

‘Whether o 12-inch artesian well is one which has a bore of 12 inches, or
one which, after being cased, has a flow of 12 inches, depends on evidence,
and Is a question for the jury.

2, Samm.

In an action against a corporation on a contract for boring a 12-inch
artesian well, it appeared that plaintiff sunk a well having a 12-inch bore,
with the knowledge of defendant's agents, and under the supervision of
its 'vice president and chief engineer, without any suggestion that the
work ‘was not being done in accordance with the contract. Held, that
the jury.properly construed the contract to mean & well having a 12-inch
flow after heéing cased..

8. SaME—RESCISSION BY MUTUAL AGREEMENT.

The :contract gave plaintiff the privilege of changing the size of the
well to 8% ihches, but required him to carry a 10<inch hole to a depth of
1,300 teet if possible. When a depth of 1,016 feet was reached with a 10-
inch pipe, it ‘was impossible to drive it turther with the 1,100-pound maul
in use, and-there was danger of the pipe’s collapse if it was driven further,
and p]ainti proposed to use an 8l4-inch pipe. Such facts were stated
to defendan 's 'vice president and chief engineer, and to its treasurer and
mansager, ‘the president being absent. These latter asked permission to use
a maul weighing 4,000 pounds at their own risk and expense, and continue
with the 10-inch pipe, and agreed that if they spoiled the well it should be
their logs. Plamtxff congented thereto, and while such officers were using
the heavy ‘fmaul the pxpe collapsed. The president was at a directors’

- meeting at thi&é company’s office, near the well,*while the 4,000-pound maul
was being.used, and no objection was: made by him. Held that it was
not error-to, s'ubmxt to the jury the question whether the original contract

© was resclnded when a depth of 1,016 feet was reached, and a new ar-
rangement ‘made by the company, through its agents, by which they under-
took: t6 oomplete the well.
4. SaME-~MEASURE OF DaMacEs.
‘Under. such.new agreement, if it was made, plaintiff was entitled, for
work afterwards, done, to whatever such work was worth, and the cost
" of any maﬁerials used, in the absence ot any. definite contract as to price.
5. Bay
B 'In such case, pla,intiﬁf was entitled to- clia.rge the contract price for the
work done up to the time the new contract was made.



