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the cause of action. He can have no remedy in this court. It is
ordered, adjudged, and decreed that the restraining order or in-
junction heretofore granted be dissolved, and the complaint dis-
missed.
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HUBBELL v. LANKENATU,
(Circuit Court, E. D. Pennsylvania. October 23, 1894.)
No 23.

1. EQUITY PracTicE—FORM OF DECREE.

An opinion filed dlsmlsmng a bill, with costs, without a formnal decree
attached thereto, becomes, in effect, such a decree upon the aequiescence
of complainant for a period of nearly 12 years.

2. SamME—BiILL oF REVIVOR—LACHES.

A bill of revivor will be stricken from the record, on motion, after the

lapse of 12 years of inaction from the date of the last proceeding.
8. BAME—ENTRY OF DECREE.

It is the duty of the party desiring the allowance of an appeal to pre-

pare the form of a decree, and not of the court or the adverse party.

This was a motion to strike a bill of revivor from the record. The
original suit was begun on January 4, 1881, by the filing of a bill in
equity. On January 23, 1882, an opinion was filed by BUTLER, Dis-
trict Judge (McKENNAN, Circuit Judge, concurring) dismissing the
bill, with costs. There was no formal decree made. The next pro-
ceeding in the case was on October 12, 1894, when the bill of revivor
in question was filed.

Samuel Dickson, for the motion, advanced the following reasons
upon argument before the court:

(1) Because, at the time of filing the bill of revivor, no suit was pending,
the original suit having been settled and ended by the filing of an opinion
and the entry upon the docket that the suit was dismissed, with costs.
(2) Because the plaintiff had been guilty of unreasonable laches. (3) Be-
cause the claim set forth in the original bill of complaint would have been
barred by the statute of limitations within six years from the date of the
last transaction. If the plaintiff had a new cause of action at the tiwe
of filing the opinion, it would bhave been barred within six years from
that date, and no amendment or bill of revivor can be filed introducing
a new cause of action. (4) Because the plaintiff had his attention cailed
to the state of the record within less than two years from the filing of
the opinion, and, having acquiesced therein, should not now be allowed
to appeal from the final decree of the court. (5) Because a court of equity
considers that done which ought to have been done, and disregards purely
formal mistakes or omissions, and the declaration in the opinion filed of
record, and in the decree upon the docket, constitutes, in substance, a final
decree. (6) Because the formula prescribed in the rule of court for the
formal decree was only intended to obviate the necessity of repeating in
the body of the decree the pleadings already filed of record. The entry
upon the docket is substantially equivalent, and, having been acquiesced in
for more than double the period of time necessary to bar any claim at law,
it is not now competent for the plaintiff to avoid its effect.

Chas. C. Townsend, J. B. Townsend, Jr.,, and F. P. Dewees, op-

posed.

The only entry upon the docket is of an opinion filed dismissing the bill,
with costs. It is not even an order, and far less a decree. Even if a

v.63F.no.7T—>56



882 FEDERAL REPORTER, Vol/ 68.

ﬂdecree has- been ‘made, the suit would §till:be-Uis pendens until ithe decree
as .a fina)ity.,; Benn, Lig Pendens, py §8... Li§ Pendens 18 not destroyed
ﬁﬂf’%"' ﬂ?e of time. Id. p. 185, and cdses, It was not the duty of
g the losing party, to draw & decree to submit to the court
for the purpose of obtaining the allowance of an appeal. If there is any
laches, such laches is etther with the court or the defendants. The new
cause of action is claimed This is mmply a. b111 of revivor of a case
which is lis pendens. ' g

BUTLER, District 'Judge. The bill is filed under No. 56 of the
equity rules. Is there a suit pending? This is the only question.
I think there is not. First, because under the circumstances the
-court’s aet in ordering a dismissal of the bill should be treated as
“a, fina) disposition of it; a,nd if not, then second, because the plaintiff

abandoned the suit.
... After the.lapse of such a peried.of inaction the plamtlff should be
regarded @8 having treated the court’s order as final—the informal
decree as a formal one. In effect the court ordered the bill dis-
missed; aig ‘the record shows; the formhal decree would liave signified
no moré, | ‘If the plaintiff’ desired to proceed further'it was his duty
to: put. the decree in form; it was: not the duty of the court or its
«¢clerk. : The defendant: needed nothing more unless he chose to pro-
ceed forJ costs——-whlch the record mdicates would have been fruit-
leSSx ‘:»‘v:’ Liisr e

Besldes,wthe clrcumstances Justlfy,;rand requlre, a conclusmn that
the plaintiff:abandoned the suit:. How else can his conduet be ac-
counted for? The lapse of such a period of inaction, unexplained,
would of itself in any case be sufficient evidence of abandonment.
‘Such infgtion for a fourth the ¢ime in ordinary casés justifies dis-
missal of bills for want of prosecution. Under the circumstances
of this cage the conclusion of abandonment is unavoidable. -An issue
was raised testimony taken, and’jidgment rendered. ‘The purpose
of the suit; was accompﬁshed——though the result may have been dis-
appomting The plaintiff.acquiesced for twelve years. True he com-
municated: !Wlth the-clerk about an appeal and learned that the de-
cree was'not in form. TInstead of putting it in form,” as was his
duty if he desited further proceedmgs, he rested ten years longer and
now asks the court to treat the suit as pending, that he may renew
the litigation. ' I repeat the conclusion that he acquiesced in the
judgment pronounced and abandoned the suit, is unavoidable. It
would not be more so if he had rested ten years longer.

Aside. from. these -copsiderations, however, the delay is fatal.
After such.a period of inaction the revival of the suit and renewal
of the lltigatibn would be grossly inequitable.

The motion is sustamed.
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. THHE MARY LENAHAN,
‘ DOHERTY v. McWILLIAMS et al.
{(Olrcult Court of Appeals, Third Circuit. November 1, 1854.)
No. 4.

‘Appeal from the District Court of the United States for the District of
New Jersey.

This was a libel by Charles McWilliams and Daniel McWilliams against
the canal boat Mary Lenahan, her tackle, ete. (Patrick Doherty, claimant),
for materials used and labor expended in making certain repairs. The
district court rendered a decree for libelants, GREEN, District Judge, de-
livering the following opinion, January 23, 1894 “The evidence in this
cause is very conflicting, the only undisputed fact being that the libelants
did repair the boat in question. After a careful consideration of the whole
case, however, I have reached the conclusion that the -libel should be sus-
tained.” The claimant thereupon appealed.

Stewart & Macklin, for appellant.
John Griffin, for appellees.

JBgfore SHIRAS, Circuit Justice, and ACHESON and DALLAS, Circuft
udges.

DALLAS, Circult Judge. By the assignments of error, it is alleged, in
general terms, that the decree of the court below is erroneous. This alle-
gation has not been sustained. No question of law is presented by the
record, or is suggested by the argument which has been submitted on behalf
of the appellant. The district court, upon the conflicting evidence which
was before 1t, reached the conclusion that the libel should be sustained, and
our own examination of that evidence satisfies us that this conclusion is
correct. Thetrefore, the decree Is affirmed with costs.

[y

ITY OF TRINIDAD v. MILWAUKEE & TRINIDAD IMELTING & RB-
FINING CO,

(Circuit Court of Appeals, Eighth Circuit. October 15, 18%4.)
No. 401.

1. DoxaTioN BY CiTY T0O MANUFACTURING COMPANY——FRAUD-—-CONBTRUCTIVI
Norice 10 COMPANY.

The citizens of a certain city, and their committee, agreed .with a smelt-
ing company to donate to it certain land for a smelter, on condition that
it would erect thereon a smelting plant costing $50,000. The land was
bought by such citizens, and deeds taken in the name of one of them as
trustee. Afterwards the company erected thereon a smelter costing
$80,000, and complied with the contract, and such trustee conveyed to it
the land. "The city council, on the petition of citizens, appropriated $17,500
for the ostensible purpose of straightening a stream running through the
¢ity, but intending to use the money for the purpose of paying for the
land purchased as a site for a smelter, and it was .80 used. The com-
pany’s representatives dealt entirely with the citizens and their com-
mittee, and had no actual knowledge of the manner in which the land
was pald for. Held, that the faet that the land was deeded to and by
such citizen as trustee did not charge the company with constructive no-
tice of the fraudulent use of the city’s money in the purchase of the land,
and did not entitle the city to a llen thereon for such sum.

S

BAME.
The rules relatinz to constructive notice, applicablo to this eue, stated,




