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PARSONS v. SLAUGHTER, City Treasurer.
(Circuit Court, E. D. Virginia. October 10, 1894.)

1.r MN§MUT10NAL Law — OBLIGATION oF CONTRACTS-—-TAX-RECEIVABLE Cov-
"PONS.
i Cotipons from bonds issued under Acts Va. March 30, 1871, and Mareh
.28, 1879, 'bearing on their face the contract of the state that they should
be received in payment of taxes, etc., are valid obligations of the state,
receiyable for taxes and dues. to her, and when a taxpayer, in person
or by agent, tenders ‘such coupons in payment of taxes due by him,
and keeps his tender good he will be considered to have paid the taxes,
and will be protected In person and property from any effort of the
state to enforce the tax. .
" 2, SaMBE—SUIT AGAINST BTATE OFFICER.
. It ms. that when a state officer commits an overt act, wrongful
1n"'its ‘character to the rights and property of a citizen, he takes the
respongibility of the act,.and éannot justify it by the authority of the
- gtate, under color of an upconstitutional statute; but the court will
.. not: iuberpose to. compel such officer to do. an . act for the state which
the ,state eould be made to do 1f she were suable.
8. BAME.

Gomplalna.nt alleged that he owned $50 000 of tax-receivable coupons
of - the dtate of Virginia; that the state refused to pay such coupons;
that ail remedies for their collection had been taken away, so that
theyrcould only be utilized in payment of taxes; that he had contracted
with taxpayers of Virginia to pay their taxes with his coupons, for
which™ they were to.pay him ‘on dellvery of receipted tax bills; that
he had tendered to defendant, the officer appointed to collect such taxes,
the amount 0f the taxes in coupons, and ‘demanded receipt of bills for
same; ‘that defendant refused to accept the tender or recogmize the
validity .of the coupons, and threatened to treat the taxpayers as delin-
quent; that by such refusal complainant would lose the bepefit of similar
contracts with taxpayeérs, which they hdd been accustomed to make
and would continue to: make but for such refusal, and prayed for an

. injunction restraining defendant from refusing to accept such coupons.

Held, that the suit was in fact one to compel the state to perform its
contraet, and would not lie in: fa.vor of a taxpayer. who had made a
ﬁender of coupons; that complainant, whether regarded as agent of
the taxpayers, as having sold the coupons at the time of the tender, or
as owning and in control of them until delivery of receipted tax bills,
was in no better position, and that the bill should be dismissed.

4 SAME—ACTION. FOR DAMAGES..

“ It seems, hoéwever, that for any injury suffered by complainant by
: the wrongful fefusal of defendant to recognize the tender he might
recover damages in an action ‘at law.

This was a suit by Edwin Parsons against C. A. Slaughter, treas-
urer of the city of Petersburg, Va., to compel the acceptance of the
- goupons. of certam bonds of the, state of. Vlrgmla in payment of
taxes.
»Maury & Maury and . D, H. Chamberlaln for complamant.
R '.l‘aylor Saott, Atty. Gen,, for defendant.
q;SIMON TON iCireunit J udge. Edwm Parmns a cltmen of the state
of New York;: ﬁled his bill of complaint in this court, stating sub-
stantially these facts: 'That he-is-the .owner and. holder, to- the
amount :of. $50,000, of. coupons. for interest .issued-by the. state of
Virginia by authority of “An act to provide for the funding and
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payment of the public debt, approved March 30th, 1871,” and of
another similar act “to provide a plan of settlement of the public
debt, approved March 28th, 1879;” the coupons having been cut
from bonds issued under those acts. That these coupons are all
genuine, and past maturity, and bear on their face the contract of
the state of Virginia that they should be received in payment of
all taxes, dues, and demands due said state. That the state of
Virginia refuses to pay these coupons as therein provided, and that
all remedies heretofore existing whereby the owners were afforded
means of collecting them have been taken away by the repeal of
the laws granting them; so that now there is no way for collecting
or otherwise utilizing these coupons save that afforded by their
legal-tender quality for the payment of taxes. That, confiding in
his rights afforded by these coupons, he has made a confract with
several hundred of the taxpayers of Virginia to pay their taxes
assessed for the support of the government with his said coupons to
the full amount, and they have agreed to pay him for so doing upon
the delivery to them before November 30th next, but not otherwise,
of their bills for said taxes duly receipted. These contracts exceed
$20,000, which is the value of the tax contracts to him. He ac-
companies his bill with a list of these taxpayers. That in accord-
ance with said contract, and in performance thereof, on the 16th of
August, 1894, he tendered to C. A. Slaughter, treasurer of the city of
Petersburg, the officer appointed by law to collect said taxes, for
each and every of the taxpayers in said list, the several amounts
of their said taxes as in said list appears, in said coupons in pay-
ment thereof. That he waived any return when the amount in
coupons exceeded the tax, and offered to pay the difference in
money when this amount was less than the tax. That he then de-
manded the receipt of the bills for taxes. That he has always held,
and still holds, himself ready to fulfill his tender. That at the
same time he notified the treasurer of his duties under the law as
settled by the supreme court of the United States, called upon him
to obey and perform them, and offered to provide the treasurer, at
his own expense, with able counsel to defend his action, if he com-
plied with the tender. But that the said Slaughter, the treasurer, re-
fused to obey and to recognize the validity of the coupons and of the
tender, and to give a receipt of the demand, and declared that he
would consider and treat said taxpayers delinquent unless the tax
was paid in money. That there are other taxpayers for whom he
could and would have made similar tenders, but Slanghter having
adopted a uniform rule in all such cases, he was deterred, and did
not tender the coupons. That for years, according to a method
heretofore adopted by the state of Virginia, but now abandoned by
her, the taxpayers of Petersburg have been accustomed to contract
with him to pay their taxes in his coupons to the extent of nearly
$10,000, and that they would continue to do so but for this attitude
now assumed by Slaughter, the treasurer. That if Slaughter be
not compelled to abandon this attitute, many of the taxpayers who
would otherwise contract with him will, for that reason alone, be
deterred from so contracting, and the complainant be deprived irre-
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%me‘mbly of the' engoyment of his pights'and profits under the con-
stitation'and laws of the United States. That the only reason for
this refusdl ‘'on. the part of Slaughter'was that the tender was made
in’ coupons; and to intimidate-and :induce the taxpayers to with-
draw-ffony their contract with hin;: and to revoke their authority
to hiry{'‘and that he accomplishes:this by treating them delinquent
if they“tendered ‘their coupons, and threatened them with all the
consequentes | resulting - therefmm “Thus a multiplicity of suits
may be caused if the taxpayersiare:not deterred; and, if they are
deterred, great injury will be: ﬂaﬂyw and hourly;. done to the com-
plamant "The bill prayed-an injunefion directed:to the treasurer,
forbidding and restraining him:from refusing to accept the coupons
as tendered; and from refusing to:deliver the taxibills receipted in
full on such tender.: When' the bill:was presented to the court
a temporary restraining order ‘was. granted, with a rulé against the
defendant to show: ¢ause why it be:not made permanent. The de-
fendant appeared and has mterposed 'a demurrer on vamous grounds
to the bill: " -

- The litigation over ’t’he debt of the(dtate of Vlrglma created under
the 4cts referred to in‘the bill has réeeived the attention of the su-
preéme’ court of the United States for many ‘years. The result of
this litigation is stated by the courtitself in MeGahey v. Virginia,
135.U. 8,684, 10 Supz ‘Gt. 972, as follows: ' :

“‘Wlthout committing’ oﬁrselves to. Al piat nas been said, ‘or evén alt
{4t may Have beehi ‘adjddged, in' thé’préceding cases that Have come
before the déourt on the subject, we think it clear that the. following propo-
sitions have been -established:: First. /Fhgt the, provisions of, the aet of
1871, constitnted a confract between  the tate of Virginia and "the lawful
holders of the bonds and ‘coupons 1ssue£f urdder and in pursuancé of sald
sfl;, ke Seconid, That'the various acts'of tHe assembly’ of Virginia passed
fior 'the purposé of rdsﬂszming the use ot the said coupons for the payment
offttaxes. .and other .dues 'to ! the state,. And, imposing impediments and
obsta;qctions to. that use, and to proceedings instituted for estabiishing their
uineness, doin many, respects materially’ impaii- the obligation of that
act, ‘and tannot be held to be- valid' or ‘binding in so far as they
hav«é thiit effect. . Thitd: That no prockedings can be instituted by any
holder:df said bonds:ér/ coupons. against the commonwealth: of Virginia,
either. directly by sylt against the commonwealth by name,  or indirectly
a ainst, her executive officers, to contpol them in the exercise of their
tial functions' as agehts of the state. ‘Fourth. That any lawful holder
of tax:beceivable coupons of the state, issued under the act of 1871 or the
the subsequent act of 1879, who tenders; siéh coupons in payment of taxes,
debts, - dues, and demd ds due from him: to the state, and continues to
hold h*m,self ready to tender the same in payment thereof, is entitled to
be fred from molestatioh in' person or goods on ‘aécount 'of such taxes, debts,
dues; 6 demands, and’inay . vindicate ‘such right in all lawful inodes of
rediess: by suit to ‘reeover his property, by suit against the officer to
recoyer damages for, the itaking of it,: by, gp{unctxon to: prevent such taking
where, 1t would be at nded with m'ga didble .injury, or by defense to
a_suit  brought agaihs’t him for hld pﬁ%ﬁ or the other cla.lms standing
agaiﬁb’t Mm " 1 )
IEESE S
. ;;I-t, ,ean no longe;;, rtherefore, he saad that these coupons are not
valid. pbhgatlons of, the state of: Vn'gm;a, receivable for taxes and
lunes. to her; and it;is equally gleap that when a taxpayer of that
state tenders these coupons in payment, of taxes due by him, and
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preserves thig attitude, so as to make good his tender at any and all
times, he will thenceforth, in law and in fact, be considered to have
paid the taxes, and will be protected in person and property from
-any effort on the part of any state officer to enforce the tax. That
is to say, the tender must either be made in person or by authority
of the taxpayer for taxes due by him. The protection given by the
court is given to the taxpayer. It will be observed that this pro-
tection is of a distinctive character. When the taxpayer has made
his tender, producing his coupons, he has fulfilled all that is re-
quired of him, and in law the tax is paid. He has nothing more to
do except to keep his coupons ready for delivery. If, after this,
any step.be taken looking to the issue of tax execution or distress
warrant, or of beginning of suit against him or his property to col-
lect the tax, upon reporting his case to the court it will restrain
such act. Can he go further than this? Will a bill lie to compel
the treasurer to receive coupons,—that is to say, specifically to per-
form the contract set, forth in them? It is not the contract of the
treasurer; it is the contract of the state of Virginia; and the only
reagon why it is presented to him for performance is that he is'an
officer of the state of Virginia. Such a bill would be, in fact, one to
compel the state to perform its contract; and such a bill would not
lie in this court. ' ‘

‘Whether a suit against the officers of a state is or is not a suit
against the state itself is a question which has long vexed the su-
preme court of the United States. The questioh is ably and elab-
orately discussed by that court in Pennoyer v. McConnaughy, 140 U.
8. 1, 11 Sup. Ct. 699, Mr. Justice Lamar delivering the opinion. His
analysis of the decisions, and his conclusion as to the result of them,
have been reviewed and confirmed in Reagan v. Trust Co., 154 U. 8.
388, 14 Sup. Ct. 1047. This case seems to make this distinction:
That when a state officer commits some overt act wrongful in its
character to the rights and property of a citizen, he takes upon him-
self the responsibility of the act, and cannot justify it by the au-
thority of the state under color of an unconstitutional statute. But
if it be a suit not to restrain him from acting, but to make him do an
act for the state which the state could be made to do were she sua-
ble, then the suit is really against the state. 8o, if this were a suit
by a taxpayer who had tendered coupons for his taxes, and now
asked this court, in aid of the contract in the coupon, to compel
the treasurer to give him a receipt in full therefor, the suit would
not be one restraining the treasurer from an act of trespass upon his
property, threatened or committed, but would be a proceeding seek-
ing the specific performance by him of a contract made by his prin-
cipal with the taxpayer, which aid this court could not grant. The
language of Mr. Justice Bradley in Virginia Coupon Cases, 114 U. 8.
335, 5 Sup. Ct. 965, is not inapplicable:

“But then it will be asked, has the citizen no redress against the unconstitu-
tional acts or laws of a state? Certainly he has. There is no difﬁcult‘y on
the subject. Whenever his life, liberty, or property is threatened, assailed,
or invaded by unconstitutional acts, or by any attempt to execute unconstitu-
tional laws, he may defend himself by any proper way by habeas corpus, by
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defense {o, prosecutions, by actions brought on his behalf, by injunction, by
mandainus, Any one of these meéthods of redress suitable to his case is open
to him. * A citizen 'tannot in any way be harassed, injured, or destroyed by un-
constitutional 1aws, ‘without having somelégal means of resistance or redress.
But this is wheére the state or its officers move against him. The right to all
these means of protection and redress against unconstitutional oppression and
exaction is a very different thing from the right to coerce a state into a ful-
fillment of its contracts. The one is an indefeasible right, a right which can-
not be taken away. The other is never a right, but may, or may not, be con-
ceded by the. state, and, if conceded, may b;) conceded on such terms as the
state chooses:to impose. » ;

Is the complamant in a better positlon than the taxpayer" He is
not a taxpayer, and no property of hJ,s is liable for taxes, or is exposed
to any mode of attack. His case is this: He has made a contract
with the taxpayets that he will tendér his coupons in payment of
their taxes, and that when he presents to each of them a receipt in
full of his tax then, and not before, the taxpayer will pay him for the
coupons 80 used. This contract may be either a sale of the coupons
‘to the taxpayer, taking effect at the time of the tender, the price pay-
able upon the delivery of the receipted tax bill, or it may be a sale
of the coupons made and terminated at the tlme of the dehvery of
the receipted tax bill. If it be the first, and the property in the cou-
pons passed to the taxpayer at the date of the tender, then the com-
plainant, parting with the coupons, lost all of his interest in the
‘conntract, and cannot complain that it was not performed. Marye

Parsons, 114 U, . 329, 5 Sup. Ct.'982, 962. If, however, under
the contract, he was to remain the owner of the coupons, and in con-
“trol of them, up to and untll the delivery of the tax bill’ receipted,
then he has no standing in this court, for “it is only when in the
hands of taxpayers or other debtors coupons are receivable for taxes
‘and debts due the state.” Vlrgmla Coupon Cases, 114 U. 8. 329, 5
Sup. Ct. 934,

"It has been earnestly urged that the act of the complamant in
‘making tender for all of these taxpayers was a lawful act. Of this
there can be no doubt. ' Bennett v. Hunter, 9"Wall. 326. Any one
can tender or pay the tax of another, and if, either by act or ac-
qulescence, the tender is ratlﬂed or the payment itself is good, the
person’ tendermg the payment acts .as his agent. Mr. Parsons, in
teridering these coupons, may have been the agent of each one of the
taxpayers; but the refusal to receive them worked a wrong to his
principals, under whose rlghts he acted.” As taxpayers, they were
entitled to make a tender, dnd only bécause they were taxpayers.
The wrong was done to thém as taxpayers, but no wrong by this re-
fusal was done to hlm, their ‘agent. The refusal involved him in
_no responsibility. ‘Tt is said, however, that the compla.lnant owns
many of these coupons, and’ that he has ‘made many, contracts for
"disposing of them, and has the opportunlty of making ‘many meore,
and that the refusal of the treasurer to tecognize the tender defeats
these contracts. If this-be so, and if -the defendant willfully or
wrongfully defeated any right of the complainant, there is no obsta-
cle to his recovery of damjages in an action at law for the wrong,—

a single action, in which each refusal could be set up as sustaining
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the cause of action. He can have no remedy in this court. It is
ordered, adjudged, and decreed that the restraining order or in-
junction heretofore granted be dissolved, and the complaint dis-
missed.

== ~

HUBBELL v. LANKENATU,
(Circuit Court, E. D. Pennsylvania. October 23, 1894.)
No 23.

1. EQUITY PracTicE—FORM OF DECREE.

An opinion filed dlsmlsmng a bill, with costs, without a formnal decree
attached thereto, becomes, in effect, such a decree upon the aequiescence
of complainant for a period of nearly 12 years.

2. SamME—BiILL oF REVIVOR—LACHES.

A bill of revivor will be stricken from the record, on motion, after the

lapse of 12 years of inaction from the date of the last proceeding.
8. BAME—ENTRY OF DECREE.

It is the duty of the party desiring the allowance of an appeal to pre-

pare the form of a decree, and not of the court or the adverse party.

This was a motion to strike a bill of revivor from the record. The
original suit was begun on January 4, 1881, by the filing of a bill in
equity. On January 23, 1882, an opinion was filed by BUTLER, Dis-
trict Judge (McKENNAN, Circuit Judge, concurring) dismissing the
bill, with costs. There was no formal decree made. The next pro-
ceeding in the case was on October 12, 1894, when the bill of revivor
in question was filed.

Samuel Dickson, for the motion, advanced the following reasons
upon argument before the court:

(1) Because, at the time of filing the bill of revivor, no suit was pending,
the original suit having been settled and ended by the filing of an opinion
and the entry upon the docket that the suit was dismissed, with costs.
(2) Because the plaintiff had been guilty of unreasonable laches. (3) Be-
cause the claim set forth in the original bill of complaint would have been
barred by the statute of limitations within six years from the date of the
last transaction. If the plaintiff had a new cause of action at the tiwe
of filing the opinion, it would bhave been barred within six years from
that date, and no amendment or bill of revivor can be filed introducing
a new cause of action. (4) Because the plaintiff had his attention cailed
to the state of the record within less than two years from the filing of
the opinion, and, having acquiesced therein, should not now be allowed
to appeal from the final decree of the court. (5) Because a court of equity
considers that done which ought to have been done, and disregards purely
formal mistakes or omissions, and the declaration in the opinion filed of
record, and in the decree upon the docket, constitutes, in substance, a final
decree. (6) Because the formula prescribed in the rule of court for the
formal decree was only intended to obviate the necessity of repeating in
the body of the decree the pleadings already filed of record. The entry
upon the docket is substantially equivalent, and, having been acquiesced in
for more than double the period of time necessary to bar any claim at law,
it is not now competent for the plaintiff to avoid its effect.

Chas. C. Townsend, J. B. Townsend, Jr.,, and F. P. Dewees, op-

posed.

The only entry upon the docket is of an opinion filed dismissing the bill,
with costs. It is not even an order, and far less a decree. Even if a
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