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. CHIOAGO, B. & Q. R. CO. v. rYES et aI.
(Circuit Court of Appeals, Eighth Circuit. 1894.)

No. 416.
TRIAL-PROVINCE OF COURT AND JURY- RELEASE AND DISCHARGE - BILl,S OF

EXCEPTIONS.
In an action for damages, the exclusion of a release which was pleaded,

and which plaintiffs alleged was obtained by fraud, held error, which was
not cured by the court's suggesting that defendant incorporate into its
bill of exceptions evidence admitted at a former trial on the issue as to the
validity of the release, defendant having declined to adopt the suggestion.

In Error to the Circuit Court of the United States for the District
of Colorado.
Edward O. Wolcott, Joel F. Vaile, and Henry F. :May, for plaintiff

in error.
No brief filed for defendants in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. The judgment in this case must be
reversed for the following reasons: The suit was brought by
Charles W. and Alice rves, who were husband and wife, under the
Colorado damage act, for the negligent killing of their minor child,
who was run over on :May 20, 1892, in the city of Denver, by a car
owned, and at the time operated, by the plaintiff in error, the Chi-
cago, BUl'lington & Quincy Railroad Company. For a defense to
the suit the defendant company pleaded, among other defenses, that
it had been released from all liability for the wrong and injury
complained of by a release duly signed and executed by the plain-
tiffs on the 21st day of :May, 1892, for a consideration expressed
therein of $50, which sum had been duly paid to the plaintiffs. To
this defense the plaintiffs replied, in substance, that their signatures
to the release pleaded had been obtained by fraud, and that the re-
lease was not binding upon them; that the money paid to them
thereunder had been tendered back to the company, and that the
release had been repudiated and revoked as soon as they discovered
the fraud and the true nature of the instrument by them signed.
The record now before us recites that:
"The case was tried to a jury at the November term, 1892, which was a

mistrial, the jury failing to agree. At that trial the issue as to the release
* * * was submitted to the jury. The court, being of the opinion that
such submission was imprO'perly made, the facts disclosed showing that the
release was not properly obtained, declined to allow counsel to present the
issue at this trial. '.rhis ruling was made when plaintiff's counsel was opening
the case to the jury, and defendant's counsel then and there excepted to the
ruling. The court suggested to counsel for defendant that the evidence re-
lating to the release at the first trial be put Into this bill, to enable the court
of appeals to decide on the sufficiency of such evidence. Defendant's counsel
deClined to proceed In that manner,"
The record further shows that. after the plaintiffs had concluded

their testimony in chief the defendant's attorney, among other
proof, offered a release signed by the plaintiffs, Charles W. and Alice
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!ves, which conformed in every respect to the release pleaded in the
defendant's an&wer, and·was; on its face atleast,agobd and sufficient

of the cause of stated in the petition. The court
rejected the offer of the release, declined to allow it to be read to
the jury, and the defendant's attorney thereupon duly excepted.
This was a clear error, in consequence of which the judgment against
the defendant company must be reversed. By the ruling in ques-
tion the dl;!fendant was obViously deprived of the, right to prove one
of the defenses pleaded in its answer, which it was entitled to make
good if it could do so, and the reading of the release to the jury was
a necessary step in that direction. The suggestion of the trial
judge that the issue as to the validity of the release be· submitted
to an appellate court, if found necessary, on the testimony in re-
lation thereto adduced at the first trial, was doubtless a very reason-
able sugg'estion, and made for the purpose of saving time and ex-
pense; but the difficulty is that it rested with the defendant to
assent or dissent to the proposal, and it appears to have dissented.
The court had no power to enforce the suggestion in question in
opposition to the wishes of the parties to the suit or either of them.
The judgment is therefore reversed, and the cause remanded, with

to grant a new trial.

AHLHAUSER v. BUTLER et al
(Circuit Court of Appeals, Seventh Circuit. October 1, 1894.)

No. 1M.
REVIEW ON ApPEAL-ATTORNEY AND CLIENT-NEGLIGE;NCE.·

, Whether. an attorney' is gllilty of negligence in his management of a
suit is a question of fact, n.ot reviewable on appeal.

In Error. to the CircuitCouTt of the United States for the East-
ern District of Wisconsin.
Action by William Ahlhauser against William Allen Butler,

Thomas E. StHlma.n, ThomasH. Hubbard, John Notman, Adrian H.
Joline, Wilhelmus Mynderse, and William Allen Butler, Jr. De-
fendants obtainedjudgment. 57 Fed. 121. Pla.intiff brings error.
F. W. Von Cotzhausen, for plaintiff in error.
Frank M. Hoyt and Quarles, Spence & Quarles, for defendants

in error. . .
Before WOODS and JENKINS,Oircuit Judges, and BUNN, Dis-

.trict Judge.

BUNN, Pistri# Judge. The court is satisfied to affirm the judg·
ment of the circuit court in this case, upon the opinion of the
judge before whom the Cl1sewas tried, reported in 57 Fed. 121,
with this observation: That the case does not present itself here,
as in the court below, upon the facts and the law together. The
'court below has found the facts, and that finding has the effect
of the verdict of a jury. A.ppellees' liability turned upon the ques·


