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The learned counsel for the defendant presses another ground
for concluding that this transaction was usurious. Among the pro-
visions of the mortgage is one covenanting that in case of foreclosure
of the mortgage, either under the power of sale or by an action,
an attorney’s fee of $500 shall become due from the mortgagor to
the mortgagee, immediately on notice of the sale in the first instance,
or on service of the summons in the other. The note provides that,
in case of suit, 10 per cent. on principal and interest shall be allowed
as counsel fees. This will explain and control the language of the
mortgage. Montague v. Stelts, 37 8. C. 212, 156 8. E. 968, where
such a charge was sustained. The sum of $500 is not interest or
discount, nor is it to be, at all events; but the liability for it is
wholly on a contingency,—a breach of the contract. It is some-
what in the nature of liquidated damages, and comes within the
principle of Norward v. Faulkner, 22 S. C. 371, and Williams v. Vance,
9 8. C. 374. The fact, also, that its payment, or the right to its
payment, depends wholly upon a contingency, prevents it from
being usurious. Says the supreme court of the United States in
Spain v. Hamilton’s Adm'r, 1 Wall. 626: “The payment of any-
thing additional depends upon a contingency, and not upon any
happening of a certain event, which of itself would be deemed
insufficient to make a loan usurious.” o

Let an order of reference be taken to ascertain the amount due
under this note and mortgage, in accordance with this opinion.

[ ————a—a—

WEST v. HUISKAMP et al.
(Circunit Court of Appeals, Seventh Circuit. October 1, 1894.)
No. 36.

1. CorPORATIONS—RIGHTS OF SUBSCRIBERS TO STOCK.

Complainants and defendant W. entered into an agreement by which W.
was to purchase the T. newspaper, be furnishing seven-tenths and com-
plainants three-tenths of the purchase price; and a corporation was to be
organized to publish the paper, stock in which was to be issued to the par-
ties in proportion to their contributions to the purchase price. Complain-
ants advanced their proportion in eash, W. purchased the newspaper prop-
erty, and transferred same to the corporation upon its organization, and be-
came president and general manager. Upon a bill alleging that W. had
falsely represented to complainants that he was financially able to carry
out his part of the agreement, whereas he was insolvent; that the only
cash used in the purchase was that furnished by complainants; that W.
had obtained credit for the balance of the purchase money upon his notes,
which he afterwards paid with funds of the corporation misappropriated
by him as president; that he had caused stock to be illegally issued, and
had appropriated stock without paying for the same; and praying for can-
cellation of the stock illegally issued, and for a declaration that complain-
ants were the only purchasers of the newspaper property, and the only own-
ers of the stock of the corporation,—held, that W.’s misrepresentation of the
value of his property could not affect the validity or ownership of the stock;
that it was no objection to W.’s title to the stock issued for the newspaper
property that he had obtained the property on credit, and not paid for it;
that complainants did not become the sole owners of the stock, or their
shares the only valid shares, because they alone paid what was paid for
the property; that there should be a reference to a master to ascertain the
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e;aet rlg};ts of the parties, arising from W.'s issue of illegal stock or other-
‘ ‘and that upon proper findings thére might be a decree canceling
) a,gés nding in W.’s name, but no% upon the ground ‘merely of his mis-
apbi’éb tflon of ‘money or credits of' the company. ;

: 2’ FRAJUD-“SUFFICIENCY oF Proor.

“Fhe, bill: also. alleged that a piece of real estate bought by W. with the
Bewspaper  property, but forming no.part of it, had been retained by him.
No frand, misrepresentation, mistake, concealment or breach of trust was
alleged or proved, and it appeareﬁ that complainants knew of W.'s reten-
tion of‘thé’lot. Held insufficient to sustain a decree in: complainants’ favor
against\W for three-tenths of the value of the lot.

Appeal trom the Circuit Court of the United States for the North-
ern Division of the Northern District of Illinois,

This was a suit by Herman J. Huiskamp, Henry C. Huiskamp, Cy-
rus E. Phillips, George D. Rand, John N. Irwin, and John William-
son against James J. West, Charles E. Graham, James A. Fullen-
wider, Chapnoey Ww. Boucher and the Chicago Times Company, and
cross bill by James J. West against Henry C. Huiskamp, Herman
dJ. Hulska,mp, John N, Irwin, George D. %and Cyrus E. Phillips,
Frank,S. Weigley, Joseph R. Dunlop, ‘Willjam'’ Henry Smith, C. W.
Fairbanks, ‘Walter N. Haldeman, 4nd the Chicago Times Company,
to determine the ownership of cértain shares of corporate stock.
Complainants obtained a decree, and ‘the cross bill was dismissed at
the hearing. -, 47 Fed. 236. Defendant West appeals

John N,Jewett, L. H. Bisbee, and William Brown, for appellant.
Trumbull Wllhts, Robbins & Trumbull AW, Bulhley, and E. E.
Gray, for appellees.

Before HARLAN, Circuit Justice, and WOODS, Circuit Judge.

WOODS, Circuit Judge. This suit was brought by Herman J.
Hujskamp, Henry C. Huiskamp, John N. Irwin, George D. Rand,
and Cyrus E. Phillips, citizens of Towa, and John Williamson, a c1t1-
zen of New 'York, against the appellant, James J. West, and others,
citizens of 1111n01s, for the purpose of obtaining a decree which
should determine the ownership of the stock of the Chicago Times
Company,.a corporation organized under the laws of Illinois, direct
the cancellation of illegal stock, and, ‘pending the suit, enjoin the de-
fendants agamst transferring or assigning stock, and against inter-
fering with the publication or management of the newspapers known
as the Chicago Times and the Chicago Mail. The averments of the
bill ‘are ntumerous and prolix, but the substance is that the com-
plainants, together with E. M. Irwin and M. M. Phllhps, are owners
of shares of stock in the Chicago Times Company, in amounts stated,
a,ggregatmg nearly 3,000 shares out of a total of 10,000 ghares; that
on the 18 day of December 1887, the estate of Wllbur F. Storey,
Jincluding’ the Chicago Tlmes, wids''in the possession of Horace A.
Hurlbut, as receiver, who in that capaclty was conducting the pub-
‘lication of that paper;-that about that time the complainants, with
"West and Clinton A. Snowden, “for: the purpose of obtaining such
publication, known, as the Chlcago Times, entered into an arrange-
‘ment or agreement whereby West and Snowden were to become
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the purchasers, if possible, of the various conflicting interests in the
-estate of Wilbur F. Storey, deceased, and thereby become the own-
erg, for and on behalf of themselves and your orators, of all the
property of said estate, * * * including said Chicago Times,”
it being further agreed that as soon as the purchase could be con-
summated a corporation should be formed for the purpose of pub-
lishing the Times newspaper, the stock of which corporation should
be owned by the complainants and by West and Snowden; that
the parties to the agreement, or a majority of them, were stock-
holders in the Chicago Mail Company, a corporation of Illinois,
which was engaged in publishing the newspaper known as the
‘Chicago Mail, the capital stock of which company was $150,000,
divided into 1,500 shares, of which West owned a majority, and,
that stock being of par value, it was agreed that the property of
the Chicago Mail Company should be transferred to the proposed
Chicago Times Company, and stock of the new company issued,
share for share, to the holders of the stock of the Mail Company,
that, pursuant to the -arrangement, West and Snowden did there-
after purchase from the widow and heirs the entire Storey estate, in-
<luding the Chicago Times, and on or about the 24th of December,
1887, West received a conveyance thereof for himself and the other
parties named, the purchase price being to the widow $275,000, to
be paild in cash, and to the heirs $300,000, to be paid $110,000
in cash, and the remainder, $190,000, by the conveyance to the heirs
©of a portion of the landed estate which had been conveyed to West;
that on the 30th of December, 1887, the organization of the Chicago
Times Company was completed by the election of directors, and by
the issue and recording on the next day of final articles of incor-
poration; that, on the ensuing 5th of January, West was elected
president and treasurer of the company, Snowden was elected secre-
" tary, and by-laws were adopted, defining their duties and powers,
and fixing the salary of West, as president and general business
manager, at $10,000, and of Snowden, as secretary and managing
-editor, at $5,000; that on the same day, pursuant to the agreement
hereinbefore set forth, the board of directors authorized the pres-
jdent and secretary “to purchase from West the real estate known
-a8 the ‘Chicago Times Building,’ together with all the personal prop-
-erty therein contained, and the publication known as the Chicago
Times, with all its press franchises, rights, and good will, and all
the property used in the printing and publication of said newspaper,
for the sum of $850,000, to be paid for in the stock of said company,
to be issued, one share to Frank S. Weigley, one thousand shares
to Clinton A. Snowden, and seven thousand four hundred and nine-
ty-nine shares to James J. West, the said West receiving a portion of
said shares for and on behalf of your orators, as hereinbefore more
-specifically set forth; that soon thereafter the said James J. West
transferred, conveyed, and delivered said property to the said Chi-
cago Times Company, and the said the Chicago Times Company
4ssued stock therefor pursuant to said resolution;” that about the
same time the Chieago Times Company purchased the property,
rights, franchiges, good will, and effects.of the Chicago Mail Com-
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’

pany, and t,he same were. transferred and delivered in consideration

.of:the 'issning by the Times Company to the stockholders of the

Mpil Company of the stock of the Times Company, share for share,

ginge which time the Times Company has continued the publication

of the Chicago Mail; that West issued to himself 125 shares of
stock in the Times Gompa.ny, in exchange for Mail stock, more than

“he, was entitled to receive, the rightful owners thereof never having

surrendered their shares in the Mail Company in exchange for
shares. of the Times Company; that the stock owned by M. M. Phil-
lips (321 1/7 shares) was originally issued to Cyrus E. Phillips, who
transferred the same, and that the shares of the other complainants,
Huiskamp, Irwin, and Rand, “were issued to them in consideration of
moneys advanced and property of the Storey estate bought for and
on their behalf, and transferred to the said the Chicago Times Com-
pany;” that it was then and there agreed between them and West,
as promoters of the enterprise, that the sum of $700,000 should
be - 1nvested for the purpose of purchasing said Storey estate, and
giving to the proposed corporation sufficient capital to transact
its business, and pay its debts: theretofore contracted by the re-
ceiver of the estate, of which amount the complainants agreed to
furnish three-tenths and West agreed to furnish seven-tenths; that
before entering into the agreement they required West to give them
a statement of his assets, to enable them to determine whether he
was finaneially able to carry his part of the burden; that West
then and there made to them a statement showing that he was
worth $365,000 in good securities, bonds, etc., and relying on that
statement they made the agreement, and d1d then and there furnish
West the sum of $150,000, and afterwards, in full performance of the
contract on their part, furn'shed him the further sum of $22,500, of
which the complainant Williamson contributed $7,000, and thereby
became “part owner of the three-tenths interest in said Storey es-
tate and ‘Chicago Times Company originally agreed to be purchased
by your orators other. than said Williamson;”? that West did not
contribute. any money of his own to the purchase of said paper and
estate; that he had no money of his own to contribute, and was
then insolvent; “and that instead of paying for the same as he
agreed.to. do, and as he informed your orators he had done;” he ob-
tained from the Storey heirs credit for the full amount of $110,000
which was to have been paid them, giving therefor the promissory
notes of himself and Snowden; that West still. owes the heirs $10,-
000, and fhe. remaining $100,000 he paid, not with his own means,
but out of moneys obtained of the complainants, and moneys be-
longing to the. Times Company;. .that, of the $275,000 which he
agreed .to.pay Mrs. Storey, all that was paid at the time of the
purchase ‘'West obtained of complainants, or borrowed from others,
and repaid. the loan out of the Storey estate; that he still owes the
widow $19,000, the remainder having  been paid out of the pro-
ceeds of the Times property; that, before and at the time of the
formation of the Chicago Times Company, West falsely represented
to complainants, and caused them to believe, that his personal in-
debtedness was not large, and would soon be liquidated, when in
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fact, as he knew, he was insolvent; that in 1889 the Times Com-
pany sold the Times building for $220,000, which was received by
‘West, and deposited to the credit of the company; that at that time
West represented that the company was indebted to the amount
of $40,000 only, and it was then agreed that the proceeds of the
sale should be used to pay all the existing debt, $40,000 should be
placed to the company’s credit in bank, and the remainder applied
to the individual indebtedness (of West) guarantied by any of the
complainants, for which amount stock should be delivered to the
company, the balance to be used by the company in the purchase
of stock from West at 60 cents on the dollar; that, instead of $40,-
000, the indebtedness of the company was upwards of $250,000, a
part of which was subsequently paid out of the proceeds of the sale
of the building; that more than $100,000 of the amount West, as
president, checked out and applied on his individual account, when
the company owed him nothing, and he was largely indebted to
the company, and that only a part of the guarantied indebtedness
was paid; that, of the stock issued by the Times Company to West,
only that issued in exchange for his stock in the Chicago Mail
Company has been paid for by him; that the purchase price of the
Storey estate, less the land reconveyed to the heirs, was $385,000;
that West retained a tract of land of the value of about $50,000,
and transferred the balance of the property to the Times Company,
thereby transferring to the company property which he purchased
for himself and orators at the price of $3%0,000, to pay which he
used the money paid in by complainants, the ‘proceeds of the sale
of the building, and other funds of the Times Company; that on the
11th of July, 1889, West resigned the office of president of the com-
pany, and Herman J. Huiskamp became the president; that of the
$1,000,000 capital stock of the Times Company, excepting the shares
issued to orators, all shares were issued originally to West and
to Snowden, except one share to Weigley, which was afterwards
canceled; that Snowden transferred his shares to West; that nei-
ther West nor Snowden paid for any stock, except that received by
each in exchange for his stock in the Mail Company, nor have any of
the parties holding stock through West paid any consideration to
the company therefor; that West and Graham, who had succeeded
Snowden as the secretary of the company, issued certificates of stock
in excess of the authorized capital to the amount of 1,000 shares
and upwards, of which West has pledged portions to various banks
and persons as security for his personal debts, and a portion he
sold to the company in pretended execution of his agreement to
sell the company stock at 60 cents on the dollar; that, of the stock
of the company issued to himself, West has transferred 500 shares to
Chauncey W. Boucher, and the remainder of his stock he has
pledged, sold, and transferred, and is not now the owner or holder
of any stock in the company; that in July, 1889, West obtained of
Norman B. Ream, Georg2 M. Pullman, J. J. P. Odell, and the Union
National Bank of Chicago, one or more of them, on his individual
pccount, $100,000, for which he gave to Ream, as innocent holder
v.63F.no.6—48
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and as trustee for the other parties hamed, his promissory note, and,
as security therefor, pledged with Ream 5,001 shares of the capital
stock of the Times Company, issued by himself, as president of the
company, to himself; that thereafter West assigned, transferred,
and conveyed to complainants Rand and Irwin the said 5,001 shares
of stock, subject to the lien of Ream, as collateral security for an in-
debtedness of West to Rand and Irwin of $64,000; that the defend-
ants Fullenwider and Graham assert some interest in some of the
stock of the company, but paid nothing therefor; that West and
his co-respondénts have made recent threats to take possession of
thé Times Company and property; that some of the fraudulent stock
issued by West and Graham has been transferred to parties un-
known; that a portion of the stock issued to West in consideration
of the transfer of the Storey estate has been transferred by Wesr,
fraudulently and without consideration, to parties unknown; that
by his conduct West has brought into danger of forfeiture the
Times Company’s. right in the franchise of the Western Associated
Press Association, and the forfeiture will be insisted upon if West
and his associates are permitted to control the affairs of the company.

The prayer of the bill is for a:decree finding what stock is fraud-
ulent and void, and ordering a cancellation thereof, and that com-
plainants be declared to be the only purchasers and owners of the
Storey estate and of the capital stock of the Times' Company pur-
chased by the transfer of the estate to the:company, ete. :

West answered, controverting largely the averments of the bill,
and filed a cross bill, seeking affirmative relief, chiefly against an
unauthorized sale to the complainants of the 5,001 shares of stock
which had been pledged to Ream.

To the cross bill the complainants answered, reaffirming in sub-
stance the averments of the bill, and admitting the sale to them-
selves of the pledged stock without previous demand on West for
payment of the debt. There was the usual replication to the an-
swers to the bill and cross bill, respectively. The circuit court en-
tered a finding for the complainants in substantial conformity with
the bill, and, further, that West represented to the complainants
that “the boulevard lot” was a small building lot worth only from
ten to twelve thousand dollars, and plaintiffs, knowing nothing of
its value, and believing the representation true, consented that West
should retain the lot as compensation for his services in negotiating
the purchase of the Storey estate, when in fact the lot was worth
$50,000, less an incumbrance of $12,500; and accordingly the court
decreed that the complainants and their assignees are the owners
and holders of 3,000 shares of the capital stock of the Chicago
Times Company; that the entire issue of 5,001 shares, represented
by certificates numbered 11 and 23, was illegal, and should be can-
celed, subject to the rights of the purchasers of the note for which
the stock was pledged, and that West has no title or interest therein;
that West, by his fraudulent conduct towards the complainants and

* his associates in the purchase of the Storey estate, and in the or-

ganization and management of the Chicago Times Company, has
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forfeited all right, in equity or justice, to any further issue of stock
on the basis of $70 per share, or upon any other basis; that the com-
plainants do have and recover of the defendant West the sum of
$13,687.50 as and for their three-tenths interest in' the boulevard lot
appropriated by said defendant, together with costs in this proceed-
ing to be taxed, and that they have execution therefor; and that the
cross bill of West be dismissed, at his costs. For the finding and
opinion of the court, see 47 Fed. 236.

The evidence in the record being too voluminous, and the dis-
cussions of counsel too elaborate, to admit of detailed review, or
even synopsis, we shall make only a brief statement of our views and
conclusions. We are of opinion that in important particulars this
decree is erroneous,.

If it were true, as the bill charges, that West made to the com-
plainants a false statement of the value of his property, the fraud,
upon discovery, might doubtless have been made cause for a re-
scission of the contract of the parties, or, after the Times Company
was organized, for the winding up of the affairs of that company,
but in respect to the issues of this case the alleged misrepresentation
seems to be quite immaterial and irrelevant. It in no manner affects
the question either of the validity or ownership of shares in the
capital stock of the Chicago Times Company. It is clear, too,
that the complainants were not materially deceived or misled by
any representation which West is accused of having made. In or-
der to prove the alleged representation false, it is insisted in one of
the briefs for the appellees that West’s letters to John N. Irwin,
written on and before the 10th of November, 1887, “establish the
fact that he was hard pressed for money, and could not have been
worth $365,000, as he stated to Huiskamp and Irwin, or $200,000,
as he now claims” Trwin therefore had notice of West’s embar-
rassed condition, and his relation to his associates was such that
notice to him was notice to them.

In respect to the boulevard lot, the finding of the court goes he-
youd the averment of the bill, which is simply that “West retained
a tract of land of the value of about $50,000.” No fraud, misrepre-
sentation,mistake, concealment, or breach of trust by West, nor lack
of knowledge on the part of complainants, is alleged, and the proof is
that the lot was retained by West with the consent of complainants,
No cause of action in this particular is alleged in the bill, and none
is proven. The complainants neither had nor expected to acquire
an interest in the Storey estate, as such, or in West’s contract of
purchase. Their aim, from the first to the end of the negotiation,
was to obtain, as they did, an interest in the proposed Chicago
Times Company, owning the Times newspaper, presses, etc., and the
Times building, and not other parts of the Storey estate. To enable
‘West to complete his purchase, they advanced him money, for which
they were to have, and afterwards received, credit on the price of
their shares of stock in the company which was organized. They
took receipts from West showing that the moneys they advanced
were to be applied “on purchase of the Storey estate,” “to the pur-
chase of the Chicago Times and the Storey estate,” and, in one in-
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stance, “as part payment for a three-tenths interest in the contract
made by Snowden -and ‘West for the Chicago Times and Storey
estate, the said amount to be refunded in case the said contract is
not consupmated.” But these expressions tend no more to prove
an interest in the boulevard lot than in that part of the real estate
which was reconveyed to the Storey heirs.

It remains to consider what were the rights of West in the cap-
ital stock of the Chicago Times Company. The controlling facts
are few, and admit of little dispute. The contract of West and
Snowden with the widow and heirs for the purchase of the Storey
estate was made orn the 29th of October, 1887, There had been pre-
vious negotiations between West and Irwin, looking to the taking
of an interest in the purchase by the latter and his friends; but
no ‘definite or binding agreement in that direction was reached
before the 17th of December ensuing, when West and Snowden
signed and delivered to Henry C. Huiskamp the writing of that date,
which, s1gnatures omitted, is of the following tenor:

“We,. the under51gned owners of contracts now existing for the conveyance
of the Chicago Times, hereby agree to organize a company under the name
and title of the Chicago Times Company (notice of incorporation of said
company having already been given) on the following basis: Seven-tenths
(7/10) of the stock to be owned by James J. West and C. A. Snowden, of
Chicago, and three-tenths (3/10) by the following named parties collectively:
John N. Irwin, C. E. Phillips, George Rand, H. C. Huiskamp, and H. J.
Huiskamp, all of Keokuk, Iowa, and John Williamson, of New York. And
it is further hereby a,greed by all parties herein named that the stock of the
Times . Company shall be issued only for the amount actually paid in by
each stockholder at the rate of eighty-five dollars ($85) per share, and that
the residue of the stock of said company, if there be any, shall, after all
debts: have been paid by the company. be distributed and paid in the follow-
ing proportion: James J. West and C. A. Snowden, seven-tenths (7/10)
and John N. Irwin, C. E. Phillips, H. C. Huiskamp, H J. Huiskamp, and
George Rand, of Keokuk, Iowa, and John Williamson, of New York, three-
tenths (3/10) of same.”

Until accepted or acted upon by the complainants, that writing
perhaps amounted to no more than a proposition on the part of the
signers; but it was accepted and aeted upon, as the evidence shows,
except that it having been determined afterwards that a mortgage
for $145,000 upon the Times building should not be paid off, but
should be carried by the Times Company, the price of the stock to
be issued was reduced from $85 to $70 per share; and on that
basis the complainants, having advanced $172,500 cash, and owning
Mail stock to the amount of $37,500, which seems to have been treat-
ed as cash, were entitled to receive, and did receive, for the whole
sum of $210 000, 3,000 shares of stock. Deductmg $10,000, which,
according to the testlmony of West, was the price of the boulevard
lot, the property of the Storey estate, which on December 24, 1887,
was conveyed to West, and which on the ensumg January 5th he
conveyed to the Chmago Times Company in consideration of 8,500
shares of stock, of which 1,000 shares were issued to Snowden and
7,499 shares to West, cost’ $380 000, of which, after deducting $172,-
500 furnished by compl:ainants, there remajned $207,500, for which,
by the agreement of December 17th, West was entitled to credit,
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and to receive stock to the number of 2,964 2/7 shares. He also
owned 1,000 shares of Mail stock, including 200 shares obtained of
Snowden, worth. $100,000, which, on the basis of $70 per share
(which was allowed to complainants for their $37,500 of Mail stock),
entitled him to 1,428 4/7 shares; making a total of 4,392 6/7 shares
to which he was entitled upon the completion of the organization of
the company, and the turning over of the property of the Mail Com-
pany. He afterwards acquired 1,000 shares of Snowden, of which
500 shares were transferred to Boucher; but whether payment for
these shares was ever made either by Snowden or West we have not
determined. The total number of shares of stock was 10,000, of
which 3,000 were issued to complainants, 1,000 to Snowden, one to
Weigley, and West in his own right was entitled to 4,392 6/7
shares; making a total of 8392 6/7 shares accounted for, and leav-
ing 1,607 1/7, for which, as president of the company, and under the
agreement of December 17th, West was responsible and accountable
as a trustee. To these add 1,250 shares, which it is conceded were
issued by West in excess of the total capital stock of the company,
as limited by the articles of incorporation, and we have 2,857 1/7
shares unaccounted for; but, if these be deducted, there remain
1535 5/7 of the 4,392 6/7 shares to which West was originally en-
titled.

It is no objection to West’s title to stock issued in consideration of
the property turned over to the company that he obtained the prop-
erty on a credit, and had not paid for it; and if afterwards, in
breach of his trust as president and manager, he used the money of
the company to pay the debts so incurred, he became thereby in-
debted to the company. And, by reason of the trust relation, it has
been suggested that the company became entitled to a lien upon the
stock for its reimbursement; but it is not true, as contended by the
complainants, that they became gole owners of stock, or their shares
the only valid shares, on the theory that they alone had paid what
was paid for the property which was transferred by West to the
company, and for which the company’s stock was issued. They bar-
gained for three-tenths of the stock, and that they got; and if, by
reason of West’s misappropriation of the moneys of the company
during the year and a half of his management, the value of their
stock has been impaired, it does not follow that West’s stock, in so
far as it was valid when issued, should be annulled or declared void. .

‘We have not attempted to determine the exact rights of the par-
ties in any particular. There should be a reference to a master
for that purpose. To the extent that West has issued illegal stock,
or has appropriated stock without paying for it, or has failed to
surrender shares under his agreement to surrender them for cancel-
lation at 60 cents on the dollar or otherwise, the court may, on a
proper finding of the facts, decree a cancellation of shares which
stand in West’s name, or were issued to him, saving the rights of
innocent purchasers; but there should be no stuch cancellation on
the ground merely of misappropriation by West of the moneys or
credits of the company during the term of his presidency and man-
agement. ‘
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Upon the eross bill, whi¢h'shows that the complainants, or some
of them, had procured an illegal sale, and had’ become -purchasers
of the stock pledged to Ream, West was entitled to have the illegal-
ity of the sale declared.

-The decree below is therefore 'reversed and the eause remanded
for reference, on: the proofs in the record to a master, who shall
report his conclusions of fact and law upon the several matters in dis-

‘ pute. :

1

DIETZ v., LYMER
(Glrcuit Court of Appeals, Bighth Circuit. September 24, 1894,

No. 85l

APPEAL—-TRIAL 'BY REFERENCE,: .

An oral consént in open court to an order of reference, made pursu-
iant to a-state statute (Codé’ Civ. Proc. Neb. § 298) will not enable the
clrcuit court of.appeals (eighth circuit) to review the action of the elr-
cuit court on exceptions to.the referee’s report, where there was no bill
of exceptions making that report, .or the evidence upon which it was
founded, a part of the record. D_letz ‘v. Lymer, 10 C, C. A, 71, 61 Fed.

- 792, affirmed, o

'On Rehearing.
.Before OALDWELL SANBORN and THAYER, Circuit Judges.

THAYER ﬁircult Judge. As will appear from our previous
opinion in thls case (10 C. C. A. 71, 61 Fed. 793, 795), we predicated
our. ruling that the record presented no questlons which could be
reviewed by this court on, the ground that there was no written
stipulation Walvmg a jury and .no bill of exceptions found in the
record. The petition for a reheamng does not challenge the facts
last stated, on which our previous ruling was predicated. On
the contrary, it is, mferentlally admitted that there was no written -
stiphlatlon waiving a jury, and that the order of reference was made
pursuant to a statute of Nebraska in obedience to an oral consent
expressed in . ﬁ)en court, that the cdse might be sent to a referee

oral consent, it is said, enables this court to review
the action of the circuit court on the exceptions to the referee’s
report, although there was no bill of exceptions making that report,
or the evidence tupon which it was founded, a part of the record. We
cannot assent to this view under existing dec1s1ons

In Boogher v. Insurance Co., 103.U. 8. 90, 95, Mr. Chief Justice
Waite intimated a serious doubt for reasons therein fully stated,.
whether cases tmed before a referee pursuant to state laws can be re-
viewed in the feQeral appellate courts under existing acts of congress..
That doubt was left unresolved, but it was held that such cases
cannot be reviewed on writ .of error unless a jury is waived in the
mode provided by the act of 1865 (chapter 86, § 4, 13 Stat. 501, now
sections 649, 700, Rev. St.); that is to say, by a written stlpulatmn
signed by the partles In that case it was decided that the record
sufﬁc1ently showed that a thten stlpulatlon of the parties waiv-
ing a jury had been flled, because, in the state of Missouri, where



