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so ‘written out was never read: over to or signed by the witnesses,
a8 required by the. sixty-seventh rule, as amended May 2, 1892.
The complainant claimed that the new amendment to the sixty-
seventh rule expressly authorized the expenses of both typewriter
and stenographer to be taxed.in addition to the 20 cents folio fee
of the examiner, and did not limit the amount of such expense, and
that the effect of -the stipulation was to constitute the typewriter
the attorney in fact of the witness, and authorize him to sign what-
ever he ghould write down as the evidence of the witness. The
defendant -claimed that the testimony filed was mere consent
evidence, and that it was taken in obvious avoidance of the sixty-
seventh rule,-and was not entitled to be taxed under that rule or
any other. - That, if the attendance and tacit agreement of defend-
ant’s counsel at that time managing the case concluded defendant
from now objecting to the validity of the evidence, still the defend-
ant was not concluded from now objecting that the examiner, who
did not take down any testimony, ‘and the typewriter who did take
it down, were both entitled to 20 cents folio fee for doing the same
work.

Dyer & Seely,‘ for complainant.
Perking & Perking, for defendant.

TOWNSEND, District Judge.. The practice In this circuit is to
charge 30 cents per folio and $3 per day in such cases, the same
being intended to cover both examiner’s and stenographer’s fees.
Let this bill of costs be taxed accordingly. No costs to be taxed

- on this motion.

IMPERIAL LIFE INS. CO v. NEWOOMB
(Circuit ‘Court of Appeals, Elghth Circult. September 10, 1894.)
No. 343,

Motion for Rehearmg o
In Error to the Circuit Court of the Umted States for the Eastern
District of Missouri.

.Charles Hagel and Chas. W Bates, for plaintiff in error.

PER GURIAM. * A motion for a rehearing in this case (62 Fed.
'97) ! is made’upon the ground that the court has not considered the
sufficiency of the statement of the cause of action in the complaint,
and of the record, to sustain the judgment. If we concede that these
‘questions were properly presented the motion must still be denied,
because they were both considered and decided adversely to the
~pla1nt1ﬂ in error at the hearing, and the opinion clearly states that
‘the opinion of the circuit court overruling the demurrer was ap-
proved, and that no just exception to the report of the referee was
taken. The motion is demed.
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ATWOOD et al. v. JAQUES.
(Circult Court, W. D. Missouri, W. D. July 2, 1894)
No. 1,840.

1. TAXABLE CosTs—EXPENSE OF AFFIDAVITS ON MOTION FOR PRELIMINARY IN-
JUKCTTON.

A respondent who succeeds in defeating an application for preliminary
injunction is entitled to have taxed the cost of .the notarial certificates
and seals attached to the affidavits used by him on the hearing, but not
the expense of writing the aftidavits in the form of depositions.

2. SAME—PRINTING EVIDENCE AND ABSTRACT OF RECORD.
The expense of printing evidence and abstract of record is not taxable
in the circuit court, in the absence of any rule of court or special order
requiring such printing to be done.

8. SAME—CoPrIES OF TESTIMONY
Payments to stenographer for making carbon copies of testimony for
use of the party or his counsel is not taxable.

Motion to Retax Costs. '

Barton & Brown and Gage, Ladd & Small, for complainants.
J. 8. Brown, for respondent.

PHILIPS, District Judge. Motion is made in this case by com-
plainants to retax part of the costs taxed by the clerk against them.
Objection is made to the charge of $26.50 for affidavits used on be-
half of respondent upon complainants’ application for preliminary
injunction. It is quite apparent from the amounts charged for
these affidavits, respectively, that they include the writing of the
affidavit in the form of a deposition. The law and the practice do
not warrant this charge. Stimpson v. Brooks, 3 Blatchf. 456,
Fed. Cas. No. 13,454, But it seems to me, inasmuch as the com-
plainants invited the issue on the application for a temporary in-
junction, and such applications are heard only upon affidavits, that
it would be but equitable and right that the prevailing party should
at least be accorded the sums paid out by him to the officer ad-
ministering the oath and certifying thereto; and therefore I shall
allow tothe respondent as costs the sum of 50 cents for the notary’s
certificate and seal to each affidavit, aggregating $15.50.

The next item of costs objected to by complainants is the charge
of $506.656 paid by respondent to printing company for printing evi-
dence and abstract of record on behalf of respondent. In the ab-
sence of any rule of court requiring this to be done, and in the
absence of any special order by the court in this case, or any agree-
ment between the parties that the same should be printed, and
charged as costs in the case, there seems to be no warrant, under
equity practice, for this charge. Hussey v. Bradley, 5 Blatchf, 210,
Fed. Cas. No. 6,946a.

The next and final item objected to is the sum of $60.20 paid to
Frances E. Mullett by respondent for carbon copies of testimony
taken by her, as stenographer. As these copies were evidently for
the use of respondent or his counsel, they are not chargeable as
costs in the case; and the motion, to the extent above indicated,
is sustained, and the costs ordered to be retaxed accordingly.
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