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of the Ural claim, It denies, and has the right to deny, that any
portion of the Ural lode situate southerly from the point where it
crosses the eagterly side line of the. Ural location has its apex within
the Ural claim. The answer heretofore given, that complainant
must prove that the vein it claims within the surface lines of another
mining company has its apex within the lines of its own claim, is
directly applicable to this contention. This court cannot presume
that the land office determined the course of the lode. The marking
of an ideal line across the snrvey.and diagram did not have the effect
of putting a-lode into: the ground if there was no vein there. The
respondent has the right to'show what the facts are. Mr. Justice
Miller, in answering a somewhat similar contention, in his instruc-
tions to the jury in Stevens v. Williams, 1 McCrary, 480, Fed. Cas.
No. 13,413, said:

“The plaintiff has asked certdin instructions which I have refused, * * *
and I regret that they should have been introduced. * * * I am asked by
him to state that the patent which he has received from the United States for
the Iron mine I8 conclusive that the shéet of mineral matter in question is
4 vein, within the meaning of the statute. I decline to give this instruction.
Gertainly, outside.of the vertical projection of the side lines of the plaintiff’s

patented ground, if the defendants can show that the mineral matter which
is the subject of this controversy is not'a vein, they have the right to show
it. Outside of the side limes of the plaintiff projected’ perpendicularly down-
ward defendants have the right; if they can, to show that the vein, or thing
which is called a vein, is not a vein.”

7. One more question, and the case is disposed of. It is claimed
by respondent that under the form of the pleadings in this case the
complainant is not entitled to an accounting; that this action is
really an ancillary action atlaw; and that complainant should have
divided its case, and gone upon the law side for its damages and upon
the equity side for its injunction.' Such is the common, and, as I
think, the better, practice, and more in accordance with the rules of
this court. But a vast number of authorities were cited by counsel,
the weight of which seems to sustain the right of complainant, under
the pleadings, to an accounting as well as to an injunction. Let a
decree be drawn in conformity with this opinion for an injunction
and for an accounting,

WALRATH et al. v. CHAMPION MIN. CO.
(Cireuit Court, N. D. California. August 13, 1894)

1. MiNnING—EXTRALATERAL RicETE—END LINES.
Under Act 1872 (Rev. St. § 2322), giving one who had theretofore located

a vein and received a patent therefor, by which he obtained a right only
to that particular vein, and to the surface ground as surveyed as incident
merely to the vein, all other veins throughout their entire depth, the apexes
of which lay withm such surface lines extended downward, his extralat-
eral rights as to such other veins are determined by the or1ginal end lines
of the location.

2. SAME—ESTOPPEL—BTATEMENT IN RELOCATION.
+ Where, by reason of an overlap in the N. claim onto the P. claim, a re-
location of the N. claim is made, the designation, in the relocation, of a
certain line as the north end line of the P. claim, and the express abandon-
ment of all that portion of the N. claim, for surface and lode, lying south
of such line, do not estop the owner of the N. claim to deny that such line
is an end line of the P. claim for the purpose of extralateral rights.
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8. SAME—ABANDONMENT.

The abandonment by the relocation of the N. claim was to any and all
lodes within the surface boundaries of the P. location and survey, and
it did not give to the P. claim any greater rights than it previously had
by virtue of its location and survey.

4. BAME—STATEMENTS OF SUPERINTENDENT,
A statement by the superintendent of a mining corporation, made with-
out the scope of his authority, that he would not interfere with or cross
a line between its claim and another, is not binding on the corporation.

‘Action by A. Walrath and others against the Champion Mining
Company.

Patrick Reddy and J. F. Smith, for complainants. .

Lindley & Eickhoff, Fred Searles, and Geo. T. Hoeffer, for re-
spondent.

HAWLEY, District Judge. This action is of the same character
as Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., just
decided, 63 Fed. 540, and may be said to be a companion case, as it
involves the title to a small segment of mining ground of the “con-
tact” vein situate further south. The Providence mine was located
in July, 1857, in conformity with the local rules and regulations of
the miners in the mining district where the claim is located. On
the 28th of April, 1871, a patent was obtained from the government
of the United States for 3,100 linear feet of the Providence lode, and
for certain surface ground of irregular shape and form. This patent
was issued under the provisions of the act of congress of July, 1866,
and the grant was “restricted to one vein, ledge, or lode,” and to the
surface ground, particularly described by metes and bounds. Com-
plainant derives his title to the Providence lode under said patent
as a cotenant. The respondent is the owner of the mining claims
and ground known as the “New Year’s” and ‘New Year’s Extension.”
Its right to these claims was acquired subsequent to the act of con-
gress of 1872, and is evidenced by a receipt and certificate of pur-
chase from the United States land office, which is the equivalent of
a patent. The original location of the New Year’s Extension on its
southeasterly side overlapped upon the surface of the Providence
mine in the form of a triangle. In 1884, the owners of the Provi-
dence objected to this overlap upon their patented ground, and the
result of this objection was that the respondent caused a relocation
to be made by its superintendent, abandoning such portions of the
lode and surface ground as were within the patented surface lines of
the Providence. The notice of location of the New Year’s Extension,
omitting certain portions, reads as follows:

“The lode line of this claim as originally located, and which I hereby re-
locate, is described as follows: Commencing at a point on the northerly
bank of Deer creek, which point is 80 feet 8., 11 deg. 45 minutes east, of
the mouth of the New Year’s tunnel, and running thence along the line of
the lode towards the N. E. corner of the Providence mill, about S., 46 deg.
15 minutes east, 200 feet, more or less, to a point and stake on the northerly
line of the Providence mine, patented, designated as ‘Mineral Lot No. 40,
for the south end of said lodeline. * * * And whereas, part of this claim
as originally described, and as hereby relocated, conflicts with the rights
granted by the letters patent of said Providence mine * * *: Now, there

fore, so much of this claim, both for lode and surface ground, as originally
designated, conflicted or now conflicts with any portion of the surface or lode
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clalms or rights granted by said patent is and are hereby abandoned. Which
pottion-of - this-claim ‘8o abandoned 48: described as follows: -All that portion
:©of, the above-described New. Year's Extension claim, for surface and lode,
..whieh les. south of the northern boundary line of said Providence mine,
v;hiich runs north, 43 deg. 10 min. east, across the S. eastern corner of this
claim.” .

Numerous maps, diagrams, and models were offered by the respec-
tive parties. The following diagram is deemed sufficient to illus-
trate and explain the contention of the respective parties:

EXHIBIT 3.
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The lines a, b, ¢,d, ¢, T, g, h, i, k, 1, m, n, o, p represent the lines de-
scribed in the patent of the Providence. - The lode line from z to z’,
running in a northerly and southerly direction, represents the Provi-
dence lode, described in the patent. This lode is in granite, and
is called the “granite lode.” Its dip is to the east. The lode deline-
ated on the diagram and marked X, x’ is a separate and independent
lode from the granite, and is called by the complainant a “back
vein,” and by respondent the “contact vein” between slate and gran-
ite walls. This lode is the same as was designated in Consolidated
‘Wyoming Gold Min. Co. v. Champion Min. Co. as the “Ural” or “con-
tact” vein. Tt will be noticed that in its course upon its strike it
comes into the New Year’s claim across the Ural side line, marked
“Wyoming” in the diagram, and passes through the New Year’s in
a southerly direction to the northerly line of the New Year’s Exten-
sion, when it changes its direction to a southerly course, and extends
through the New Year’s Extension and crosses the line f, g, of the
Providence surface line, and exténds through the Providence ground
to the point x, as delineated on the diagram. Its direction beyond
that point has not been ascertained, and is entirely problematical,
and, as I think, wholly immaterial. If it continues in the same
direction, it would cross the line of the Providence between d and f,
near the point e; but, for aught that appears in the evidence, it
may extend through the Providence ground, and cross the line a, p.
Its dip, like the Providence, is to the east. The Providence lode as
patented extends northerly about 30 feet across and beyond the
line g, h, and about feet southerly beyond the south line a, p,
of the surface location. No portion of the surface ground is in dis-
pute. There is no controversy with reference to the Providence
lode. The only controversy between the parties is in relation to the
“contact” or “back” vein. What portion of this vein, in its down-
ward course, is complainant entitled to? Which line is the north-
erly end line of the Providence ground, through which the vertical
plane is to be drawn downward with reference to the “contact”
vein? Complainant claims that the line f, g, on the diagram, is the
northerly line of the Providence with reference to this lode, and
that this line should be extended to g/, and so on indefinitely down-
ward. Respondent claims that the line should be drawn from the
point where the lode crosses the southerly line of the New Year’s
Extension or Annex, covering the same ground from v to v/, marked
on the diagram as the “line claimed by Champion.”

The case was argued ingeniously, with much zeal, force, and abil-
ity, upon both sides, and numerous questions of both law and fact
were earnestly pressed upon the attention of the court in favor of
the respective contentions. Many of the points thus presented
were, as in the Consolidated Wyoming Case, novel and new, and all
of them were exceedingly interesting, and have received a careful
consideration. I shall content myself, however, by stating what is
believed to be the proper construction of the statutes of the United
States, and announce my conclusion upon the questions involved:
w1thou1t attemptmg to discuss all the legal pomts advanced by

gounse 3
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Axthére is no dispute between the parties as to the right of com-
plamant to the Providence lode, it is unnecessary to discuss that
quesntion, except so far as it may tend to illustrate or explain the
pvinciple ‘that is to be applied to his right to the contact vein.
The Providence lode was located, as before stated, prior to the act
0f 1866, under the rules, regulatlons, and customs'of the miners in the
district: ‘where the mining claim is situated. The locators were
orly réquired to designate the lode in their notice of location. The
lode-was the principal thing. The surface ground was a mere inci-
dent thereto, for the convenient working thereof. The notice of loca-
tion degignated the number of feet that was claimed upon the lode,
.and' the locators were entitled to that number of feet, if allowed
by local rules, in whatever direction the lode ran, and to all its dips,
spurs, angles, and variations.: The subsequent acts of congress did
not interfere with these rights, but were in all respects confirmatory
theréof. The Eureka Case, 4 Sawy. 823, Fed. Cas. No. 4,548; Wil-
helm v. Silvester (Cal) 35 Pac. 997. The act of 1866 prov1ded a
method whereby the owners of mining claims located prior to the
passage of the act, who had complied with these local customs, rules,
and regulations, might, upon certain conditions, receive a patent
therefor from the government of the United States. Parties ap-
plying for patents were required, among other things, to “file in the
local land office a diagram of the same so extended laterally or other-
wise a8 to conform to the local laws, customs, and rules of miners,
and to enter-such tract, and receive a patent therefor,” etc. Under
the act of 1866 parallelism of end lines was not required, but by the
act of 1872 parallelism of end lines is made essential. A survey of
the surface ground must be made before it can be patented, and the
surface: lines of such survey should be marked upon the ground,
whether patented under the law of 1866 or of 1872. The intent of
both'acts, in this respect, is substantially to the effect that the
mining locations made thereunder should be along the lode length-
wise, and' the surface boundaries should be marked upon the claim.
It was not intended by either act that the locator would have any
right to follow the lode upon its strike beyond the surface lines of his
location. The term“location” as used in both acts refers to the surface
ground as well as to the vein or lode. The lode claim, whatever its
nature, character, or extent, is to be limited to the survey of the
surface location, and the title to the lode upon its strike is not given
to any portion thereof which departs beyond the surface lines of the
location. In Mining Co. v. Tarbet, 98 U. 8. 463, familiarly called the
“Flagstaff Case,” the supreme court of the Umted States declared
that under the act of 1866, as well as under the act of 1872, the
location of a mining claim upon a lode or vein should be made along
the same lengthmse of the course of its apex at or near the surface,

and, in the course of its opinion, said:

“The act of 1872 is more expHlelt in its terms, but the intent Is undoubtedly
the samme as: it respects end lines and side lines and the right to follow the
dip outside .of the latter. We think that the intent of both statutes is that
mining, locations on lodes or veins shall be made thereon lengthwise, in the
gene;lal ‘ditection of such veills or lodés on the surface of the earth where
they are discoverable; and that the end lines are to cross the lode and extend’
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perpendicularly downwards, and to be continued in their own directlon either
way horizontally; and that the right to follow the dip outside of the side
lines 1s based on the hypothesis that the direction of these lines corresponds
substantially with the course of the lode or vein at its apex on or near the sur-
face.”

See, also, Iron Silver Min. Co. v. Elgin Min,, ete., Co., 118 U. B, 208,
6 Sup. Ct. 1177; The Eureka Case, 4 Sawy. 323, Fed. Cas. No. 4,548;
McCormick v. Varnes, 2 Utah, 355, 9 Morr. Min. Rep. 505.

The patent to the Providence mine was confined to the Providence
lode and to the surface ground as surveyed and marked on the dia-
gram filed in the land office. It granted no right to the owners of
the Providence to the “back” vein. It was a grant to the Providence
lode only, and in express terms excluded all others. The effect of
the act of 1872 was to grant to the owners of the Providence surface
location all other “veins, lodes, and ledges throughout their entire
depth, the top or apex of which lies inside of such surface lines ex-
tended downward vertically, in whatever course or direction they
might run.” In Wilhelm v. Silvester, 35 Pac. 997, the supreme
court of California, in discussing this question, after quoting from
section 2322 of the Revised Statutes, said: ‘

“This language I8 clear and explicit, and in designating the property rights
of locators is in no wise ambiguous or uncertain., It expressly, and in lan-
guage which needs no construction, grants to such locators every ledge or
lode the top or apex of which lies within the surface lines of the location;
that is, such part of the ledge as lies within such lines. And there is no
limitation or exception of any such ledge on account of the direction it may
run. It may be parallel with the original discovered ledge, or may approach

it at right angles, or at an obtuse angle, or at an acute angle; it may intersect
it or not; and still it may be clearly within the language of the said section.”

The act of 1872, in granting all other veins that were within the
surface lines of previous locations, did not create any new lines for
such other veins, nor invest the court with any authority to make
new end lines for such other veins. And it is apparent from an ex-
amination of the statute that the court has no power to make a new
location for every vein that may be found within the surface lines of
the location, and thereby enlarge the rights of the original locators.
‘When the end lines of a mining location are once fixed, they bound
the extralateral rights to all the lodes that are thereafter found
within the surface lines of the location. It necessarily follows that
the end lines of the Providence survey must be considered by the
eourt as the end lines of any and all other lodes or veins which lie
“inside of such surface lines;” otherwise endless confusion would
arise in the construction of the statute. End lines would have to be
constructed in different directions if the separate lodes or veins
found within the surface lines did not run parallel with each other,
and the result would be that these lines extended might give to the
owners of the claims a greater length along the lode as it extended
downward than they had upon the surface. If the same end lines
which bind the extralateral rights of the Providence surface survey
apply to the contact vein and to all other veins, if any are hereafter
found, then no such difficulty can arise. This is the rule that ap-
plies to all locations made after the act of 1872, and it ought not to
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be presumed that congress, by its grant to prior locators,; intended
to give greater rights to them than were g'lven and granted to sub-
sequent locators under the same act. '

It is settled by the decision of the lupreme court of the United
States in Iron Silver Min. Co. v. Elgin Min,, etc., Co., that the same
end lines bound all extralateral rights ‘as to "all veins or lodes within
the surface boundaries of the claim. J ustice Field, in dehvermg the
opinion of the court, speaking of the rights of locators of mining
ground to follow the lode in its depth said:

“It often happens that the top.or a.pex of more than one vein lies within
such surface lines, and the veins may have different courses and dips, yet
his right to follow them outside of the ‘side lines of the location must be
bound by planes drawn vertically .through the same end lines. The planes
of the end lines canmnot be drawn at right angles to the courses of all the
veins if they are not identical.”

‘In the present case the end lmes oﬁ the Providence—a, p, and g, h
—are conceded to be subltantm.lly ‘parallel with each other, and that
the Providence lode, in its- course lerigthwise, passes “these end:
lines. Complainant’s contention - would take the “back” ‘or “con-
tact” vein outside of the plane of the northerly end line of the Provi-
dence drawn downward vertlcally, and give to him extralateral mghts
not granted by the patent, nor givén to him by the gramting provis-:
ions of the act of 1872. But in this connection it is argued by com-
plainant that respondent is estopped from asserting any claim to
any vein or lode lying southerly from the line f, g, because’ (1) In
its relocation of the New Year’s Extension clalm it recognized and
designated that line as the “northerly ‘end line of the Providence
mine,” and expressly abandoned all that portion of the original
New Year's Exteénsion claim “for surface and lode which lies south of
the northern’ boundary line of said“Providence mine, which runs
north, 43 deg. 10°thin: east, across the . eastern corner of this claim.”
2) Testimony‘vv’aﬁ ‘offered, and admitted, against the objection of re-
spondent, tending'to show a further estoppel, which was to the effect
that before the Champion shaft was started the plans therefor were
gubmitted, by the then superintendent, to the board of directors of
respondent, and“approved by it, and that the shaft was sunk, in pur-
suance of such plans, paraliel With theiline f; g, extended in the di-
rection of g';&nd that the superintendent had conversations about
that time with complainant and his brother, a co-owner in the Provi-
dence, and stated that he would never interfere with that line, and
would never cross it, and that this-line was practically agreed upon

, by them at that time as the boundary line between the two claims.
This testimony, giving it full scope and eﬁ‘ect, is not sufficient to
create an equitable estoppel. The corporation is not bound by such
declarations of its superintendént, miade without the scope of his
agency or authority from the corporation. If respondent was given
the line for which it contends; it would take that portion of the lode
whieh. it expressly abandoned by its relocation. The abandonment,
which is ‘bindingiupon it, was:torany and all lodes within the surface
boundaries of the Prov1dence location and survey; but this abandon-
ment oragreement; o whatever it'may be called, did not give to the



EDISON ELECTRIC LIGHT CO. ¢. MATHER ELECTRIC CO. 559

Providence any greater rights than it previously had. The acqui-

escence and agreement between the parties amounted to nothing

more than a recognition of both parties that the line f, g, was the

* boundary line between the two companies. There is nothing in the
facts of this case which gives to complainant any right to extend
that line, as a boundary line, any further than to point g, at which
point it comes to the line g, h, which, as before stated, is the north-
erly end line of the Providence surface location, and beyond which,
in a vertical line drawn downward, the complainant has no right to
any part or portion of the “back” vein, either by virtue of the Provi-
dence location, patent, act of 1872, or any agreement or estoppel
between the parties. Let a decree be drawn designating the boun-
dary plane fixing the rights of the parties in conformity with the
views expressed in this opinion, for a perpetual injunction, and for
an accounting, if so desired; each party to pay their own costs.

EDISON ELECTRIC LIGHT CO. v. MATHER ELECTRIC CO.
(District Court, D. Connecticut. June 12, 1804))
No. 723.

ExaMINER'S FEES—TYPEWRITTEN TESTIMONTY.
Examiner’s fees are restricted in the second circuit to $3 a day and 30
cents a folio for typewritten testimony.

Appeal from Clerk’s Taxation of Costs as to Examiners’ Fees.
Under the head of “Examiners’ Fees” the complainants presented
the following items for taxation, viz.:

BExaminers’ fees: 6 days occupied @ $3....00000000000e-0.0 18 00
8 exhibits filed & identified @ 25 cents....covvrvectcrnvesas 2 00

6 witnesses SWOrn @ 10 CeDtB. . veevevvsncrsronvesessssacens 60
442 fol. evidence taken @ 20C. ...vevcivrnciacrrosnocnsonenss 88 40
BExaminers’ & typewriters’ fees for do............. cietaens . 84 60 192 60
The clerk taxed the bill as follows, viz.:
6 days occupied @ $3..... v iiiiiinn trerestestasaacsssasses 18 00
8 exhibits filed & identified @ 25C.ccvvviertevrasrecssscares 200
6 WiIthesSSeS SWOITL. ey vv vt vieersonsnsscasaaansess 60
All examiners’ & typewriters’ fees, 442 fol. @ 20c............ 88 60 109 20

The testimony was typewritien, and there was typewritten
therein what was claimed to be a valid stipulation in the case,
although it did not otherwise appear in the record, as follows, viz.:

It is stipulated by counsel for the respective parties that the testimony
of the witnesses may be taken stenographically, and that the transecription
of the stenographer’s notes may stand as the testimony of the witnesses,
subject to inconsequential changes.

It is also stipulated that the stenographer may subscribe the witnesses’
names to the depositions, in lieu of the signatures of the witnesses themselves.

The certificate of the examiners showed that the testimony was
taken under such stipulation by a stenographer, counsel for the
respective parties being present, and that the stenographer caused
his notes to be typewritten thereafter, and that the testimony



