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versy for final determination;:and, being defeated, then bring his
wife into court, and go through the same litigation over again,
would be harassing, and prejudicial to the best interests of the
public. = I do not think that the legislature, in enacting the com-
munity property law, ever contemplated that the law would admit
of any such abuse of judicial process. I think that while a limita-
tion is placed in the community property law upon the right of a
husband to sell or dispose of community real estate without the
consent of his wife, it was not intended to tie his hands so that
the ordinary business of the country cannot be conducted in the
way that business is usually conducted by the head of the family;
and it was to guard against such a clog upon business that a
provision was put into the law, giving to the husband the manage-
ment and control of the community real estate. That carries with
it the right, where litigation affects the title of a husband and wife
to any property, to employ counsel to defend, and do whatever is
necessary in making a full presentation of the rights of the com-
munity; and when a husband does submit such a controversy to
adjudication he should be deemed to be acting honorably, and for
the interests which he represents in his capacity as manager of
the community property; and unless the proceedings be assailed
on the ground of fraud, duress, or collusion between the husband
and the adverse party, a final judgment in such a case is con-
clusive upon both the husband and wife. The reason for this is
that the interests of husband and wife in their community prop-
erty are mutual, and all suits affecting such property come within
the ‘general rule that the person who represents another in legal
proceedings and the person who is represented have a legal identity,
and whatever binds one with respect to the subject of their common
interest binds the other also. 1 Herm. Estop. 204. The supreme
court, in an opinion by Mr. Chief Justice Waite, in the case of
,thchﬁeld v. Goodnow, 123 U. 8. 549, 8 Sup. Ct. 210 recognizes
this rule, saying ‘that: “To give full effect to the pmnc1ple by
which parties are held bound by judgment, all persons who are
represented by the parties and claim under them, or in privity with
them, are equally ‘concluded by the same proceedmgs,” and that
“the term ‘privity’ denotes mutual successive relationship to the
same’ rlghts of property.” And in the case of Plumb v. Goodnow,
123 U. 8. 6560, 8 Sup. Ct. 216, the court makes a practical applica-
tion of the rule. Upon the authorltles and for the reasons stated
I hold that the facts alleged in this plea, if true, are a bar to this
suit. Demurrer overruled.

J. M. ARTHUR & CO. v. BLACKMAN et'al..
(Circuit Court, D, Washington, N. D. August 31, 1894

1. Pnoumsomz NoTE—FAILURE OF CONSIDERATION.

: Plaintiff delivered to defendants certain machinery, and_ took notes
and ' a contract which provided that, on the payment of the notes at
maturity, plaintiff would sell and transfer the machinery to defendants,
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and that the title thereto should remain in plaintiff until the notes were
paid. Held, that if such machinery was destroyed by fire, without de-
fendants’ fault, while in their possession, and before the notes were paid
or the title transferred, the consideration for the notes failed.

2. CoNTRACT—CONSTRUCTION.
A provision in such contract that the property should “be kept insured
by” plaintiff, in its favor, “at the expense of” defendants, did not obli-
gate plaintiff to protect defendants by having the property insured.

This was an action by J. M. Arthur & Co., a corporation, against
Blackman Bros,, on a promissory note. Heard on demurrer to an-
swer.

L. L. McArthur and Greene & Turner, for plaintiff,
Ronald & Piles, for defendants.

HANFORD, District Judge (orally). This action is founded upon
a promissory note and contract in favor of J. M. Arthur & Co., a
corporation, signed by Blackman Bros., in which the defendants
promise to pay a certain sum of money with interest, and follow-
ing that there is this contract, over their signature:

“The above note is given upon and for the sole consideration that the
gsaid J. M. Arthur & Co. have agreed and promised that upon the payment
of said note, principal and interest, at maturity, they will sell and transfer
to the undersigned * * * [certain machinery which is described], which the
said J. M. Arthur & Co. have intrusted to the care of the undersigned. It is
admitted and agreed that the said property so intrusted is the property of
said J. M. Arthur & Co., and the legal title thereof is in said J. M. Arthur
& Co., and shall remain in them until they shall make the aforesaid sale
and transfer, after the interest and principal aforesaid shall be paid. And
the undersigned agree to return the said machinery to said J. M. Arthur &
Co., if requested, at any time before said sale and transfer, in good order,
and such return shall not extinguish or alter the liability of the under-
signed to pay the interest and principal aforesaid. Above property to be
kept insured by J. M. Arthur & Co.,, in their favor, at the expense of
makers.”

There is a number of these notes and contracts, and they are
all sued on, each one being a separate cause of action. The defend-
ants have answered, pleading two separate affirmative defenses.
The first defense is that there has been a failure of consideration,
and they show that this machinery, while it was in the defendants’
possession as bailee for the owner, was destroyed by fire without
the fault of the defendants, so that the plaintiff is not in a position
to be able to comply with the contract to sell and transfer the title
of this property upon payment being made. The second defense is
that the plaintiff neglected to avail itself of the .provision in the
contract for keeping the property insured for its own benefit. The
case has been argued and submltted upon a demurrer to these two
defenses.

In support of the demurrer to the first defense, that there has
been a failure of consideration, it is urged that the defendants
cobtained what they contracted for. They had possession, and al-
though, under the contract, the lawful possession remained in the
plaintiff, the defendants had the use and beneficial possession of
the machinery until it was destroyed; and that beneficial use, they
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say, is 4 sufficient consideration for the promise to pay the money.
I will admit that the actual deliyery of the machinery .to the'de-
fendants, although, they. took it as bailees, would be suﬁ‘ic1ent to
constitute a lawful consideration for the giving of the note, if it
were left for the court to give effect to that transfer of possession;
but plaintiff has taken from the defendants a written contract,
which ‘not only specifies what are to be the rights of the parties
until the payment js made, but goes on and specifies precisely what
is the oonmderatlon for the defendants’ promise to pay ‘this amount
of money.” This writing declares that the above note is given upon
and for the sole consideration that the said J. M. Arthur & Co.
have agreed and promised that dpon the payment of 'said note,
principal and interest, at maturity; they will sell and transfer the
property. Undoubtedly the object of making the contract in that
form was to:protect the plaintiff'against attaching creditors of the
defendants, if there should bé :any question' arising: as to this
property: being subject to execution for the defendants’ debts to
other parties. But, whatever the purpose may have been, the con-
tract which the parties themselves have made is valid and binding
upon both; and, in determining whether there is a consideration
for the note, I think this court is'bound by that prowsmn in the
contract, and unless there is that consideration there is no consider-
ation. . Now, according to the agreement of the parties, there are
mterdependent promises,—defendants promise to pay money, the
plaintiff ‘promises to transfer property on payment of the money.
I do not think that the plaintiff can exact the payment of the
money when it is made to appear to the court that it never can
transfer the property. I counsider this a valid defense. The de-
murrer to it will be overruled.

The sécond affirmative defense is based upon the supposition
that the plaintiff was obligated to protect the defendants by having
the property insured. I do not so understand the contract. There
is a provision put in, to kéép the property insured at the expense
of the defendants, and it was entirely optional with the plaintiff
to claim that privilege, and no fault or blame can’' be imputed for
. neglecting that precaution. . Certainly the defendants are not prej-
udiced. If the propérty had been insured the insurance money
would go to the plaintiff and hot to the defendants. The plaintiff
had the ‘legal title to the property, and an insurable interest,
whether the defendants had or not. It is a mooted question
whether the defendants could insure for their benefit. Probably
they could. Whether that is so or not, they are not prejudiced in
any way by the plaintiff’s failure to insure, and I think, if they were
otherwise liable upon this note, they are still liable, notw1thstand
ing the property was allowed to burn up uninsured. The demurrer
to the second defense is sustained ,
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BOYLE v. GREAT NORTHERN RY. CO. et al.
(Circuit Court, D. Washington, E. D. September 17, 1894.)

BECURITY FOR COSTS — AFFIDAVIT FOR LEAVE TO PROSECUTE IN ForMA Pav-

PERIS—SUFFICIENCY. -

27 Stat. 252, c. 209, provides that any citizen entitled to commence any

action in any United States court who is unable to prepay fees or give

security for costs may have process, and all rights of other litigants, and

counsel, free of charge, by making a sworn statement in writing showing

such faets. Held, that such sworn statement must show that plaintiff is

4, citizen, and that there is no person interested who is able to pay or
secure the costs.

At Law. Action to recover damages for a personal injury caused
by negligence. Heard on motion to require plaintiff to give secu-
rity for costs, and counter motion by the plaintiff for leave to prose-
cute this action in forma pauperis.

W. H. Plummer, for plaintiff.
Jay H. Adams, for defendants.

HANFORD, District Judge (orally). By an act of congress ap-
proved July 20, 1892, any citizen of the United States entitled to
commence any suit or action in any court of the United States who
is unable, by reason of poverty, to prepay fees or give security for
costs, may have process and all the rights of other litigants, and
may have counsel assigned to represent him, free of charge, by mak-
ing a sworn statement in writing showing the above facts, and
that he believes himself to be entitled to redress by such suit or
action. 27 Stat. 252, ¢. 209 I consider the affidavit upon which
the plaintiff asks for leave to prosecute this action as a poor per-
son insufficient, for two reasons: First, it does not show that the
plaintiff is a citizen of the United States; and, secondly, it does not
controvert the defendants’ charge that plaintiff’s attorneys have
undertaken to conduct the case for a contingent fee. There is
no question but what a poor person can prosecute his cause and
obtain a full hearing, but at the same time litigation is not to be
fostered and encouraged by allowing the plaintiff to evade any
expense which he makes. That is a duty of any party having suffi-
cient means, and is not to be evaded. If he is not able to pay
.costs or give security for them, he can have justice without it.
But a person who acquires by contract an interest in any litigation,
~and a right to share 'in the fruits of a recovery, and who is not
entitled to sue in forma pauperis, cannot be permitted, under cover
of the name of a party who is a poor person, to use judicial process
and litigate at the expense of other people. I think it does make
a difference whether the plaintiff has made a contract with his
counsel for their compensation. It makes this difference: that,
after a contract has been made with counsel for a pecuniary in-
terest in a lawsuit, the case is carried on partially for their bene-
fit; and, if they are able to pay the expenses of the litigation, it is



