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. “This, we think, is not so.. The language is: ‘Through-and over any por-
tioh, ‘of the publi¢ domaln of the United States, over and along any of the
mijlitary 'or post roads of the United States which have been or may here-
afterbe declared such by act of congress, and over, undér, or across the
navigable streams or waters, of the United States.’ There is nothing to in-
dicate an intention of limiting the effect of the words employed, and they
are therefore to be given their natural and ordinary signification. Read in
this way, the grant evidently extends to the public domain, to military and
post roads, and the navigable waters of the United States. These are all
within: tHe dominion of the national government to the extent of the national
powers, and are therefore sybject to legitimate congressional regulation.”

This law, as has been said, was in force when the grant to the
Atlantic & Pacific Railroad Company was made; and, as the act
creating that company and making that grant made the Atlantic
& Pacific Company a post and military road, and did not exempt it
from the operation of the act of July 24, 1866, it follows, I think,
that the Atlantic & Pacific Railroad Company took its grant subject
tto the provisions of the act of July 24, 1866. The Atlantic & Pacific
Company is undoubtedly entitled to full protection of the right of
way granted to it to the extent of its necessary and ordinary uses;
for, as has been seen, the grant to telegraph companies expressly
provides that such lines of telegraph shall not be so constructed or
maintained as to interfere with the ordinary travel on the military
or post roads. But the full protection of those rights does not ex-
clude from its right of way any telegraph company embraced by
the act of July 24, 1866, and which has accepted its conditions,
whose lines of telegraph can be so constructed and maintained as not
to interfere with the ordinary travel on such roads.

Entertaining these views in respect to the congressional legisla-
tion upon the subject, it is unnecessary to consider that portion of
the contract of June 1, 1872, by which the Atlantic & Pacific Rail-
road Company undertook, so far as it could, to confer upon the West-
ern Union Telegraph Company the exclusive right for telegraphic
purposes on and along its right of way. Whether the facilities
asked for by the petitioner are within the scope of the ordinary
duties of the Atlantic & Pacific Railroad Company can be best de-
termined upon the coming in of the answer and the making of the
proof. Demurrer overruled.

UNITED STATES v. LEE YUNG.
{District Court, 8. D. California. October 8, 1804
No. 652.

CuiNESE LABORER — Lo0ss OF RusiDENCE —TEMPORARY ABSENCE FROM UNITED
STATES.

A Chinese laborer, entitled to reside in and a resident of the United
States, does not lose his residence by going to the Hot Springs, in Mexico,
one or two miles from the boundary line, with the intention of remain-
ing there only two or three days, for the benefit of his health, and in fac:
remaining there only one night.
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Lee Yung was charged with unlawful entry into the United
States. From an order of a United States commissioner directing
him to be deported to China, he appeals. Reversed.

W. A. Sloane, for appellant.
George J. Denis, U. 8. Atty.

ROSS, District Judge. This is an appeal from the judgment and
order of a commissioner directing the deportation of the defendant
to China. The agreed statement of facts shows that the defend-
ant has resided in San Diego county, in this judicial district,
for five or six years, and had applied for, received, and at the time
of his arrest, had in his possession, his certificate of residence, is-
sued according to law, and showing him to be a Chinese laborer,
and entitled to reside in the United States; that he is the owner of
a one-third interest in a Chinese store in the city of San Diego, hav-
ing about $1,000 invested therein, but has not been personally en-
gaged in the business, and is not a merchant, as contemplated by
the exelusion act. He is, proceeds the agreed statement, “what is
termed an ‘Americanized Chinaman,” having adopted the Christian
religion and American manners of dress and living, and bears a
high reputation for truthfulness and reliability.” The agreed state-
ment further shows that on the afternoon of July 18, 1894, acting
under the advice of his physician, who had been treating him for in-
flammatory rheumatism, that he should go to the country for a time,
the defendant left San Diego for the purpose of spending a few days
with some Chinese friends some miles back from the seacoast.
These friends live in San Diego county, near a branch of the San
Diego & Otay Railroad, which forms a junction with the main
line running between San Diego and Tia Juana, at a point a few
miles north of Tia Juana. That, on the afternoon named, the de-
fendant took passage on the train over this road, and went through
to Tia Juana, a distance of 15 miles from San Diego, with the in-
tention of coming back to where his friends lived on the return
train that evening. He had with him a hand valise, containing a
change of underclothing, a collar or two, and some medicine. On
reaching Tia Juana, which is situated in the United States, on
the international boundary line between this country and Mexico,
he heard the driver of an omnibus calling “All aboard for Hot
Springs.” These springs are a health resort, situated in Mexico, a
mile or two below the international line, and a short distance from -
Tia Juana. If occurred to the defendant, proceeds the agreed state-
ment, “that the hot baths at the springs might benefit his rheu-
matism, and, after making some inquiry with that purpose in view,
he went to the springs, not having originally contemplated doing
80, and with the intention of remaining there a short, but indefinite
period, probably not exceeding two or three days. He tried the
baths that evening, and the next morning returned to Tia Juana,
and recrossed the line into the United States.” He then boarded
the train, and paid his fare to his original destination, the place
where his friends lived, and was en route for there when arrested.”
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The agreed statement of facts furtherrecites that the evidence shows
that he.wds, prior to entering Mexico, at Tia Juana, on the afternoon
of July 18th, lawfully entitled to reside in the United “States, and
that the crossing the line under the circumstances and at the time
stated constituted his only departure from the United States, and
his return to this country on the following morning, July 19th, was
the act charged as an unlawful entry into the United States; that
defendant knew he wasg crogsing the boundary line into Mexico.

In the Case of Ah Tie, 13 Fed. 291, Mr. Justice Field, with
whom- concurred Judge Sawyer, held that a Chinese laborer on an
American vessel cannot:be held to lose his residence here, so as to
come: within the purview of the act of congress prohibiting the
master of such vessel from bringing within the United States from
a foreign port or place any Chinese laborer, by such temporary entry,
upon a foreign country, as may be caused by the arrival of the vessel
on her outward voyage at.her port of destination, or her touching
at any intermediate port in going or returning, or her putting into
a foreign:port in stress of weather; and we should hesitate, pro-
ceeded the learned justice, “to say that it would be lost by the
laborer passing through a foreign country in going to different parts
of the United States by any of the direct routes, though we are
told by the counsel of the respondent that a Chinese laborer, having
taken a ticket by the éverland railroad from this place to New York,
by the:Central Michigan route, which passes from Detroit to Niagara
Falls through Canada, was stopped at Niagara, and sent back, as
within the prohibition of the act of congress, and, on his attempting
_to retrace-his steps, ‘was again stopped at Detroit. A construction
which would justify such a proceeding cannot fail to bring odium
upon the dct, and invite efforts for its repeal. The wisdom of its
enactment: will be bettér vindicated by a construction less repellent
to our sense of justice:and right. All laws should be so construed,
if possible, as to avoid-an unjust or an absurd conclusion. ‘General
terms,’ said the supreme court, in a case before it, ‘should be so
limited in their application as not to lead to injustice, oppression,
or an absurd consequence. It will always therefore be presumed
that the legislature intended exceptions to its langua,ge which would
avoid results.of this character. The reason of the law, in such cases,
should prevail over its letter” U. 8. v. Kirby, 7 Wall. 482. So the
judges of England construed the law which enacted that a prisoner
 breaking prison should be deemed guilty: of a felony, holding that
it did ot apply to one breaking out when the prison was on fire,
observing that the prisoner was ‘not to be:hanged because he would
not stay to be burnt.’..- And, in illustration of this doctrine, the con-
struction given to the Bolognian law against drawing blood in the
street ig often cited. That law endcted that whoever thus drew
blood should be punished with the utmost severity, but the courts
held thatsit did not extend to the surgeon who opened the vein of
a petson falling down in the street in a fit.” The application of
these just and sensible views to the facts of the case at bar requires
that the judgment and:order appealed from be reversed and the de-
fendant discharged. - It'is so ordered.
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In re MATTHIAS’ ESTATH,
GRAHAM v. MATTHIAS et al.
(Circuit Court, D. Washington, N. D. August 31, 1894))

1, DESCENT AND DISTRIBUTION—ILLEGITIMATE CHILDREN — INHERITANCE FROM
FATHER. ,
Under “An act in reiation to marriage” (Laws Wash. T, 1854, p. 404},
§ 3, which provides that all children born of marriages declared void by
section 2, and “all children born of persons living and cohabiting to-
gether, as man and wife, and all children born out of wedlock whose
parents shall intermarry, shall be legitimate,” the child of a man and
woman who lived and kept house together as man and wife inherits from
the father though he and the mother never intermarried.

2, BAME—PARENTAGE—SUFFICIENCY OF EVIDENCE.

In an action by G. to establish her right as the child and heir of M.,
deceased, who was a prominent citizen of a small town where G. was
born, ten witnesses testified positively that for three or four years, during
which time G. was born, her mother and M. lived together as husband
and wife, while seven witnesses, all well acquainted with M., never saw
G.’s mother at M.’s house, nor heard that she lived there. Held, that the.
evidence showed that G.’s father and mother lived together as husband
and wife, and that G. was his heir, and entitled to his estaté as against
collateral heirs.. '

This is a proceeding by Rebecca Lena Graham to establish her
right as a child and heir at law of Franklin Matthias, deceased,
and to receive from his administrator the property in his hands
{101: distribution, as against C. Matthias and others, his collateral.

eirs. '

Arthur, Lindsay & King and Turner & Ellsworth, for claimant,
Lichtenberg, Shepard, Lyon & Denny, for defendants.

HANFORD, District Judge (orally). This case involves a con-
test on the part of Rebecca Lena Graham in which she asserts,
against the persons named as defendants, her right as an heir
at law of Franklin Matthias, deceased, to receive from the ad-
ministrator of his estate the residue remaining after the payment
of costs and expenses of administration and all indebtedness.
She claims to be a daughter and only child of Franklin Matthias.
The other parties to the suit, who claim to be the lawful heirs, are
collateral heirs; and no one other than Mrs. Grabham claims to
be a lineal descendant.

The questions in the case are whether Mrs. Graham is in fact
the daughter of Franklin Matthias, whether she is his legitimate
daughter, and under the laws of this state entitled to inherit his
property. A large number of witnesses have been called to tes-
tify in support of Mrs. Graham’s claim, and to dispute it. 1
find in the testimony a great deal that is mere surmise, a great
deal of gossip, a great deal of rumor, and a great deal that I
regard as fiction. Some of the witnesses are not very well in-
formed; others are reckless. I repudiate entirely all the testi-
mony in regard to the marriage ceremony between Frank Matthias
and Mrs. Graham’s mother ever having taken place. I repudiate



