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impair the equity jurisdiction, and not to preserve it. Congress
seems to have construed the provision requiring trial by jury in
all cases at common law as applying only to original suits. Its
language in the judiciary act (section 723 of the Revised Statutes)
is: “Suits in equity shall not be sustained in either of the courts
of the United States, in any case where a plain, adequate, and com-
plete remedy may be had at law.” Moreover, the provision guar-
antying jury trial in civil cases is not absolute in respect to juris-
diction, but is one that may be waived by the parties interested.
It was designed to guard against oppression; it was the grant of a
privilege; and therefore in cases like the present one, where each
party resorts to equity, and prays for relief from the court of equity,
each party waiving the right of trial by jury, the resort to a
common-law court need not be enforced. “Cessante ratione, cessat
et ipsa lex.,” The supreme court of the United States, in the course
of its opinion, in the case of Scott v. Neely, 140 U. 8. 109, 11 Sup.
Ct. 712, says, passim:

“The constitution, in Its seventh amendment, declares that in suits at
common law, where the value in controversy shall exceed twenty dollars, the

right of trial by jury shall be preserved. In the federal courts this right
cannot be dispensed with, except by the assent of the parties entitled to it.”

The pleadings in this cause show that both parties to the suit
have not only assented to the equity jurisdiction, but have volun-
tarily invoked it. The demurrer must therefore be overruled.

MILLS et al. (RIDER, Intervener) v. MILLS,
(Circuit Court, D. Oregon. March 30, 1894,)
No. 1,910.

ProrerTY SuBJEcT TO TRUST—PURCHASE BY TRUSTEE.

The purchase by a trustee, from the cestui que trust, of the property
which is subject to the trust, is not interdicted by the statute of Oregon,
and will be upheld by the court where no advantage was taken of the
fiduciary relation, no fraud was practiced, and the consideration was
adequate. 57 Fed. 873, affirmed.

The following opinion was rendered upon a rehearing in this
case. The former opinion in the case will be found fully reported
in 57 Fed. 873.

Frank V. Drake, for plaintiffs,
N. B. Knight, for defendant.

GILBERT, Circuit Judge. A rehearing was ordered in this case
upon the question of law passed upon by the court in the former
opinion, regarding the power of the defendant, Fred H. Mills,
to deal with Warren Mills concerning the property belonging to
an estate of which he was then the administrator. Upon reargu-
ment of that question, and consideration of the authorities pre-
sented by the respective parties, I am convinced that the views
of the court upon that question, as contained in the original
opinion, are correct. This is not the case of an administrator
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buying. at his own sale,” which is interdicted by the statute of
‘Oregon. It is rather the case of a trustee purchasing from a ces-
tui’ que frust the property which is the subject of the trust. In
such.a case the transaction would be upheld by the court, pro-
vided there was no advantage taken of the fiduciary relation, no
frand was practiced, and: the consideration was adequate. It
is claimed in this case, however, that the evidence shows the con-
sideration to have been inadequate. The price which Fred H.
Mills promised to pay Warren Mills for the personal property was
$3,800... That was to cover the whole title to the personalty.
‘Warren Mills claimed to be the owner of one undivided half of the
personalty by virtue of his father’s will. Shortly before the trans-
action by which he sold to Fred H. Mills, he had purchased the
other half from J. B. Rider, who had owned the same jointly with
‘Warren Mill’s father. It is impossible to believe from the evidence
that Warren Mills was not acquainted' with the wvalue of the
property that he was selling to Fred H. Mills. He had seen the
property; he had had it inventoried some time before; but the
most significant fact is that he had purchased an undivided half
fromm J.”B. Rider, a man who had owned and been in possession
of the property, and was aware of its value. In buying out the
interest of J. B. Rider, Warren Mills undoubtedly considered and
discussed the value of the interest he was buying, and satisfied
himself: that the price he was paying was proportionate to that
value. One witness, William M. Rider, testifies that the value
was more than twice the price at which the property was sold
to Fred H. Mills, In his petition for leave to intervene, how-
ever, he places the value at $4,000. There is no other witness that
testifies that the value was any greater than $3,800. The values
affixed to the property by William M. Rider for the horses and
cattle seem to me fanciful prices, in the absence of any showing
that the stock was different from ordinary cattle and horses. It
is likely, moreover, that in this transaction Warren Mills was in-
tending to favor his cousin, who stood very high in his esteem.
He had the right, if he chose, to make a present to Fred H. Mills
of his interest in the estate, and the parties to this suit can have
no greater right to ignore the transaction, or set the same aside,
than Warren Mills himself would have had if he were still living
and prosecuting this suit. A considerable portion of the argument
of counsel for the complainant seems to be based upon the fraud and
inequity of the conduct of Fred H. Mills, subsequent to the death
of Warren Mills; but, in deciding whether or not the title to the
personalty passed to Fred H. Mills, the court regards only the
transaction between the parties at the time. If Fred H. Mills ac-
quired a title to that property by purchase from Warren Mills,
there is no principle of equity which would authorize the court to
gay that he has forfeited his rights by wrongful acts since done.
Concerning the purchase of the McCollum lease, however, I am
inclined to the view that that transaction should be set aside. Fred
H. Mills claims to have paid for that lease $800 in cash. I
am of the opinion that his testimony in that regard is untrue;
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that he had no money, and paid no money to Warren Mills in con-
nection with the transaction; and to that extent the decree here-
tofore ordered will be modified. The principles applicable to the
sale of the personalty apply also to the lease of the realty. For
that lease the defendant was to pay $1,000 annual rent. There is
po intimation that the amount of the rent is inadequate, or that
the contract of lease was procured by unfair means. By the cov-
enants of the lease it is provided that the rights of the defendant
thereunder may be forfeited, and the lease canceled, for nonpay-
ment of rent.

) MERCANTILE TRUST CO. v. ATLANTIC & P. R. CO.
(Circult Court, 8. D. California. September 26, 1854.)
No. 584,

1. TELEGRAPH COMPANIES— ERECTION OF LINE ON RarLrROAD RiGHT oF WaAy—
MiLiTARY AND Post ROADS.

A telegraph company which is embraced within the terms of the act of
July 24, 1866 (Rev. St. § 5263), and has accepted its provisions, is entitled,
by the terms thereof, to erect a line of telegraph upon a railroad right of
way granted by congress out of the public domain, subsequent to the date
of that act, and declared by the granting act to be a military and post
road of the United States; subject, however, to the condition that the
telegraph line be so constructed as not to interfere with ordinary travel
on the rallroad.

8 INTERVENTION IN EqQUITY.

The alleged right of a telegraph company to build a telegraph line upon
the right of way of a railroad company whose property is in the hands
of the court’s receiver pending foreclosure may properly be presented and
enforced by intervention in the foreclosure proceeding.

8. BAME—CALIFORNIA BTATUTE—FEDERAL COURTS.
The California statute relating to interventions has no application to
lnterrtfrentious in railroad foreclosure proceedings pending in a federal
court.,

This was a petition of intervention filed by the Postal Telegraph
Cable Company in the suit brought by the Mercantile Trust Company
against the Atlantic & Pacific Bailroad Company, the object of the
intervention being to enforce an alleged right of the telegraph com-
pany to erect a line of telegraph upon the railroad company’s right
of way. Heard on demurrer to the petition of intervention.

Lamme & Wilde and Frank J. Loesch, for Postal Tel. Cable Co.
R. B. Carpenter and H. D. Estabrook, for respondent.

ROSS, District Judge. In this cause the Postal Telegraph Cable
Company filed a petition setting forth that it is a corporation organ-
ized January 25, 1886, under and by virtue of the laws of the state
of New York, for the purpose of owning, constructing, using, and
maintaining lines of electric telegraph within and also beyond the
limits of that state; that, under its articles of incorporation, the
petitioner may, by its line or lines of telegraph, connect each and
every city, town, and village within the United States where a post
office has been established, and each and every such city, town, and
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