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apon the unwary public or defraud the complainant. If the value
of complainant’s trade-name is impaired by the fact that the word
“Hygeia” also enters into and is conspicuous in the trade-name of
the defendant, the conditions are of its own selection, and produced
by the concurrent acts of the parties. Adopting a name which was,
with at least equal right, the adoption of the Waukesha parties for
a portion of their name, the complainant obtained the largest meas-
ure of protection which could be claimed for it by the adjustment
which placed the word “Hygeia,” when used alone, as its trade-
name, while the other claimant must use it in connection with other
words indicating the different origin of the water.

In the absence of allegation or showing that the defendant so
employed the trade-name that the word “Hygeia” only was apparent,
and the qualifying words were not noticeable to the ordinary ob-
server, and in the absence of any appearance of attempt to defraud
the complainant or impose upon the public, by similitude, or by
so placing or minimizing the qualifying words that they are not
fairly observable, there is no occasion for interference by the court.
Jurisdiction can be exercised for the protection of the parties in
such trade-mark as they have established by their acts, but not
to make exclusive and more valuable that which was not exclusive
in its adoption. The complainant is entitled to protection where
the word “Hygeia,” as applied to commercial water, is used alone,
either in fact or in practical effect; but such use by the defendant
does not appear from the allegations of this bill, considered as a
whole. The decree is therefore reversed, at the cost of the com-
plainant, and the cause remanded, with direction to dismiss the bill.

WERCKMEISTER v. PIERCE & BUSHNELL MANUFG CO.
(Clrcuit Court, D. Massachusetts. August 7, 1894.)
No. 3.149.

1. PAINTING—INTERNATIONAL COPYRIGHT—PROTECTION AGAINST INFRINGEMENT.
The provisions of Act March 3, 1891, ¢. 565, § 8 (26 Stat. 1107), as to
copyrighting a painting, are independeant of those in regard to copyrighted
photographs, and infringement of the copyright of a painting may be en-
joined without regard to whether complainant had taken steps entitling
him to import photographs of it. )
2. SAME—EXTENT OF PROTECTION.

A valid copyright of a German palnting gives protection against any re-
production of it, as by photographs.

8. SAME—WHOo MAY COPYRIGHT—* AsSIGNS,”

Under Act March 3, 1891, ¢, 565, § 1 (26 Stat. 1107), providing that the
author or proprietor of any painting “and the assigns of any such
person,” shall, on compliance with the copyright provisions, have the
sole liberty of publishing, one to whom a German artist gives the exclusive
right of reproduction and publication is entitled to copyright, he being
within the term ‘“assigns.”

4. S8aMp—NoTicE—INscrIBING COPY.

Under ‘Act July 8, 1870, c. 230, § 97 (Rev. St. 4962), denying one the
right to sue for infringement of his copyright unless he give notice
thereof by inserting in the several copies of every edition published, on the
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Jok, &
3. pitdure, called by him, ar thig, ca !  LACLlE,
updgubtedly memtomou,smgo;rk of art. .. On the Gth of the succeeding
ﬁlangﬁ;hpexeputed, in behalf of the complainant in this case, who
describes himself in hig bill as a citizen of the empire of Germany,
'andk.\yyh‘q,transactq'h,i'g‘b}?ufsiness under-the name of the “Photograph-
ische (resellschaft,” an instrument of which the following is 8 copy:
. “I transfer hereby, to the Photographische Gesellschaft, jn Berlin, for my
work, ‘Die Heilige Cicilie, the right of publication,—by which I wish to
have upidérstood the exel élve right ‘of ‘reéproduction,—against & payment of
500 matks; and nine gratuifous copies’ thereof. SR o
- #*Konigsburg} in:Prussid;: March 5, 1892 :! - @Gustav Naujok.” .
* ‘The’atkist ‘mever painted a replica.. In the summer of 1892 he
‘sent the picture to Munich, to the Grosse Internationale Kunst-
‘ausstellung,” where ‘it ‘'was sold 6" some pérson unknown to -the
artist, and not shown in this case; and neither the artist nor either
of the parties to this case know where the picture is, or where it has
been singe the sale. . From January, 1892, until March, 1892, the
picture was publicly éxhibited at Berlin in the Kunsthandlung von
Schulte, apublic art:gallery, the rules.of which as to suffering copies
to be taken are not shown. No other publications are proven, except
the photographs of the parties to this case. On the 16th of May,
1892, complainant delivered at the office of the librarian of congress
a copy. of the title of.the painting, and a description of it, and ob-
tained the following: certificate; - . - : x

AM, Circuit Judge. | On ‘or about Octobér 1, 1891, G. Nau-
Jerman subject, and a resident of Germany, painted in oils
rg, called by him, and in this case, “Die Heilige Cacilie,” an

4

! ¥4 d1iprary of Congress, ‘Copyright Office, Washington.

“To wit: Be it remembered, that on the 16th day of May, anno domini
1892, Phetographische,Gesellschaft, of Berlin, Ger, -have deposited In this
Office the title of a Painting, the titlé of description of which. is in the follow-
ing words, to wit: y ) . .

" . ., DIE HEILIGE CACILIE.
. TP -G, Naujok.’ o
. o o Photo. & Descrip. on file; ..
*. the ‘right whereof they claim ‘as: proprietors in conformity with the laws of
- the: Unfited States respecting Copyrights. . ST
: “A. R. Spofford, Librarian of Congress.”

. Afterwards, on or about the 15th ‘(jf"vs‘épteﬁlber,-‘ 1892, complainant
put on the market in Germany a -photograph of the painting, and
* subgequéntly imported, or caused to be imported; the same photo-
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graph, and hag sold it, or caused it to be sold, in the United States.
Subsequenﬂy the defendant sold in the United States a photograph,
which is an undoubted infringement, if, under the law, there can
be-an infringement; and the bill is brought to restrain the defendant,
touchmg its photograph and for other relief.

The photograph. of the complainant bears the inscription, “Copy-
right, 1892, by Photographische Gesellschaft,” and reproduces from
the picture .fhe signature, of the artist; but it contains no notice,
unless implied in the foregoing words, that the painting itself was
ever copyrighted, nor has there been inscribed on the painting, or
its mounting, the notice pointed out by section 4962 of the Revised
Statutes. . By the proclamation of the president of April 15, 1892
(27 Stat. 1021), the benefit of the international copyright act of March
3, 1891, c. 565 (26 Stat. 1106), was extended to German subjects.
The act of 1891 (section 3) provides that the two copies of a copy-
righted. photograph required to be delivered at the office of the
librarian of congress shall be printed from negatives made within
the limits of the United States, or from transfers made therefrom;
and that during the existence of the copyright the importation into
the United States of the photographs copyrighted, or any edition
or editions thereof, or any negatives, shall be prohibited. Conse--
quently the complainant’s imported photographs cannot be directly
protected by statute. = As they are not copyr'ighted, and are, there-
fore, perhaps, not prohibited from importation, it is claimed that,
if his positions in this case are sound, the policy of the provisions
of the third section, to which we have referred may be partially de-
feated. These provisions, however, are apparently precise, in that
they are limited to the cases of “book, chromo, lithograph, or photo-
graph.” Littleton v. Oliver Ditson Co. (decided by this court Au-
gust 1, 1894) 62 Fed. 597. They do not assume to reach any re-
production which does not involve depositing with the librarian of
congress two copies; and the case at bar does not fall within the
latter class, but within the class requiring one photograph of the
subject-matter of copyright. Therefore we are apparently not met
by any broad policy, such as would trouble us in reaching a result
not fairly excluded by the letter of the statute. But, as the right
of the complainant to enjoin the defendant does not depend on the
right of the former to import photographs, we need not particularly
investigate the effect of these statute provisions. At the common
law, the artist or the owner of the painting can prohibit reproduc-
tions of it until he in some way publishes it; but, after publishing it,
either by photographs or otherwise, it becomes subJect to the same
rules as other published matter, and the public becomes entitled to
it. This principle is so fundamental that it need not be elaborated,
or fortified by any citation of authorities, and we will only refer on
this point to Parton v. Prang, 3 Cliff. 537, 548, 549, Fed. Cas. No.
10,784. Moreover, a mere exhibition of a picture in a public gallery,
like that at Berlin, does not, at common law, forfeit the control of it
by the.artist or the owner, unless the rules of the gallery provide for
copying, of which there is no evidence in this case. DBut if, by
proper authority, which it does not lie in the mouth of the complain-
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ant in this case to deny, photographs of this painting have been put
on the market in the’ United States, under such- circumstances that
they are not protected by the copymght statutes, the public is free
to copy it,-and to sell copies of it in the legxtimate course of trade,
and the bill cannot be maintained. -

The proposiﬁions of the complainant necessary to maintain his
cage abe that, hy virtue of the! dgreement -given him by the artist,
which' ‘we' hisive ‘already set -out, he was entitled to copyright the
painting- itself, and that he ha§ lawfully done so; and that, the
painting being copyrighted, all reproductlonl ‘of it'in every form are
infringements; While he admits that he is neither the author nor
the’ propnétor of the painting, yet he claims, by ‘virtue of the instru-
ment given him by Naujok, to corre in under the 'words “assigns of
any such person,” found in section 4952 of the Revised Statutes. In
response to the complainant’s’ claim, the defendant, among other
things, refers to section 4962'of the Rev1sed Statutes, and asserts
that, even if the complainant’s position was correct in other respects,
he could maintain no- action for'any infringement of his copyright,
because the words specified in thé section last referred to have not
been inscribed on any visible portion of the original painting, or on
the substance on which the painting is or may have been mounted.

Neither party has cited -to'the court any decided cases nor re-
ferred us to any other authorities, bearing directly on the principal
questions involved. Yuengling v. Schile, 12 Fed. 97, has been
brought to our attention, as ledding up to the proposition that the
proprietor of 4 painting, merely as 'such, has no right to a copyright
thereon. We do not understand that such is a proper inferemce
from that case, or that the statute law is to that effect. We have
no occasion to make any issue touching any qu’estions which were
actually decided in that case. Our attention is also called to
Schumacher v. Schwencke, 30 Fed. 690; but this case, so far as it
applies to the case at bar, is only in harmony with Gambart v. Ball,
14 C. B. (N. 8.) 306; Rossiter v. Hall, 5 Blatehf, 362, Fed. Cas. No.
12,082; and Ex parte Beal, L. R. 3 Q. B. 387, 894,—to the effect
that the person holding the copyright of an original painting is
protected against any reproduction of it, whether by a photograph
of it, by a reproduction of an authorized photograph or in any other
manner. The decisions of the English courts are of but little as-
sistance, because their statute touching copymghts of original paint-
ings (25 & 26 Vict. ¢. 68) makes special provisions with reference
to the right to a copyright impliedly passing with the picture itself;
and also the general copyright act now in force (5 & 6 Vict. c. 45)
containg, in gection 2, a definition of the word “assigns,” and, in sec-
tion 25, provmons about the nature of the estate in copyrights,
not found in the statutes which govern us. Some English cases
will, however, be referred to, which relate 1nc1dentally to the de-
termlnatlon of this case.

Returning to the principal propositions at issue, they divide
themselves inito three: First, whether the complainant had a lawful
right to copyright the orlglnal picture; second, whether, if the copy-
right is valid, it carries with it protection agamst all reproductmns
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of it, including the photographs of the defendant; and, third,
whether the omission to inscribe on the original painting, or its
mounting, either of the expressions required by the copyright
statutes, and already referred to, bars this action. If either of
these propositions is determined against the complainant, we,
of course, need go no further. We have no doubt that the law is
correctly laid down in the cases to which we have referred,—that
the author or proprietor of a painting, who properly copyrights it,
is protected against all reproductions of .it in any form. This
proposition is so fundamentally essential to the policy of the
copyright statutes that it needs no elaboration; and it follows
logically that, if the complainant in this case, who received from
the artist the exclusive right of reproducing the painting, became
thereby entitled to a copyright, his copyright protects him as fully
as the artist would have been protected if he had reserved his right
of reproduction, and taken the copyright himself. Therefore, on
the second proposition at issue, we are clearly with the complain-
ant. Itisto be observed that the instrument given by Naujok to the
complainant contained no expression of any authority to copyright,
in the name either of Naujok or the complainant; but this is of no
consequence if the complainant’s contention is correct that he is
covered by the words “assigns of any such person,” already eited.
In accordance with that contention, the complainant registered the
copyright in his own name, and on his own right, and not in the
name of Naujok, nor on the assumption of any agency coming
from Naujok, either revocable or otherwise, It is also to be noticed
that the case runs clear of the difficulties which would arise from
the word “sole” in section 4952 of the Revised Statutes, if the right
vested in the complainant by Naujok had not been exclusive, even
as against Naujok himself. At the common law the right to con-
trol the publication of a painting follows the title to the painting.
It vests in the artist so long as he retains the painting; but when
it is sold by him, if sold without any qualification, limitation, or
restriction, all the incidents of the painting, including that of con-
trolling its publication, vest in the purchaser. This is in strict
harmony with the law touching the incidents of property, and flows
necessarily out of it. We hardly need to cite authorities to sus-
tain this proposition, but refer again in this connection to Parton
v. Prang, 3 Cliff, 537, 550, 551, Fed. Cas. No. 10,784. The English
copyright statute (25 & 26 Vict. ¢. 68), which created the law au-
thorizing copyrighting of paintings (Fishburn v. Hollingshead [1891]
2 Ch. 371, 379), and which is still in force, contains regulations
touching this matter, enabling the artist, when disposing of his
painting, to retain or dispose of the right to reproduce it. But
nothing of this nature is found in our statutes, and the question
arises, therefore, how far their general terms are intended to vary
from the practice of the common law referred to. Is there or is
there not enough in them to overcome the presumption that the
statutes do not change the common law, except so far as the in-
tention to do so is apparent? In the absence of something showing
an intention to vary the common-law rule, it must be presumed to
v.63F.no.3—29
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stand. - We do not mean by this.that at common law the owner
of a painting might not empower some other person than himself
to elect as to publication, or that he might not dispose of the paint-
ing, regerving to himself the right, of such election; but we mean
to say, that, inasmuch as at the gommon law this right is presumably
in the proprietor of the painting, it requires something more than
general expressions in a statute to satisfy the court of an intention
to vest the privilege of securing a: copyright in any other person
than the one in whom it presumably exists. Moreover, the word
“assigns,” on which the ‘complainant relies, is ordinarily con-
strued as only indicating the nature of the estate, and its ordi-
nary effect is only to the extent of declaring that whatever is ob-
tained is of an assignable character, Strictly, an authority to as-
sign, or. an assignment, relates to what already exists, and has
no pertinency to the creation: of a right out of another right,
—as by the instrument given by Naujok to the complainant.
Such instruments are ordinarily spoken. of as “licenses,” and not
“agsignihents,” and. the holders.of them as “licensees” .and not
“agsigns.” This is the common rule under the statutes touching
patents, although they contain. a.system so much more elaborated
than those touching copyrights that it is not safe to reason too
liberally from one to the other. Instruments of this class relating
to patents are ordinarily regarded as strictly in gross.. Oliver v.
Chemical Works, 109 U. 8. 75; 82, 8 Sup. Ct. 61. But the instru-
ment in this case is so strongly expressed that it must be construed
as vesting in the complainant. all the right of publication which
Naujok had; or ever could have, and therefore as vesting a full
estate, which would pass by succession, and also be assignable.
The instrument, having been executed in Germany, where the
technical rules of the common law touching the particular phrase-
ology required to create more than a life estate or a personal in-
terest do not exist, is especially free from doubt on this score. It
cannot be gquestioned that all the right which Naujok had to pub-
lish or reproduce passed out of him, and, as it was in him assign-
able and descendible, it follows necessarily that the same qualities
attach to it as vested in the complainant. It is for this, with other
reasons, that, as we have already stated, no embarrassment arises
in this case from the word.“sole” in section 4952 of the Revised
Statutes. ‘ -

Following out the same line touching the distinction between
transferring interests already existing and creating new ones, and
between assignments and licenses; it is stated in Copinger on the
Law of Copyright (3d Ed. p. 449) that it has been decided that a
document conveying the sole right to reproduce a picture in chro-
mos;. or in any other form of color painting, for the term of two
years, was not an assignment, and therefore did not need to be reg-
istered; but the learned author questions this decision. In Lucas
v. Cooke, 13 Ch. Div. 872, Mr. Justice Fry—of especially large ex-
perience and:ability in cases of this character—used, with reference
to an instrument of this nature, :the words “assignment” and
“license” interchangeably; and, on the whole, it involves no vio-
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lent presumption to maititain that section 4952 of the Revised Stat-
utes, in its use of the word “assigns,” had no reference to its nar-
row, technical meaning to which we have referred.. The English
statute, 25 & 26 Vict. ¢. 68, already referred to, in designating the
persons who may copyright an original painting, uses only the
word “author,” and the words “and his assigns.” The word “pro-
prietor” occurs at various points in the English copyright acts,
but not in this connection; and the same 1may be said as to the
copyright statutes of the United States prior to the act of July 8§,
1870, c. 230, § 86 (16 Stat. 212). The provisions of the statute last
named were re-enacted by section 4952 of the Revised Statutes,
and further re-enacted, so far as this point is concerned, by the
first section of the international copyright act of March 3, 1891,
c. 565 (26 Stat. 1107). As there found, it provides, in terms, that
the “author * * * or proprietor of any * * * painting
* * * and the assigns of any such person shall, upon complying
with the provisions of this chapter, have the sole liberty of print-
ing, reprinting, publishing, completing, copying, executing, finish-
ing and vending.” The phraseology of the statute 25 & 26 Viect.
c. 68, might net require going beyond the ordinary implications
of the common law, or beyond holding that the word “assigns” con-
templated any one except the purchaser of the painting itself.
But section 4952 of the Revised Statutes, as re-enacted in the
international copyright act, in addition to the word “author,” uses
the word “proprietor;” and this latter word extends to paintings
as well as to the other matters designated in the section. By the
word “author” and the word “proprietor” our statute exhausts
everything which the English statute necessarily covers by the
word “author” and the words “or his assigns;” and, if nothing more
was contemplated than is provided by the English statute, the word
“proprietor,” or the word “assigns” in our statute—one or the other
of them—would be necessarily surplusage, and of no effect. The
language of our statute is not only explicit in including “author,”
“proprietor,” and “assigns,” but is rendered even more so by the
use in the same connection of the words, “upon complying with the
provisions of this chapter.” These demonstrate that the assigns,
equally with the author or proprietor, may register and complete
the copyright.

Applying the ordinary rules of construction, the court must as-
certain, if it can, why, after using the word “proprietor,” our statute
also uses the word “assigns.” - Certainly this requirement cannot
be met if the word “assigns” is limited to its ordinary technical
meaning, already referred to, or to the holder of the original paint-
ing; because all this is covered by the word “proprietor.” We
therefore cannot escape the conclusion that the statute requires us
to broaden out the class of persons authorized to take out a copy-
right, so as to include others than mere proprietors of the paintings
themselves, having regard always, of course, to the word “sole,”
which the section contains, and to which we have already referred.
‘We are unable to perceive the force of all these words, unless the
statute covers cases of the precise character of this at bar. What
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the  eomplainant claims has been accomplished in this case
could (clearly have been accompllshed by first Tegistering a ‘copy-
I‘lght Qr. copyrlghts with yarious nationalities by Naujok, or in
his pame, and by his then assigmng them absolutely and without
reservation to the complainant; The result, under those circum-
stances, would have been preclsely the same as the result which
the oomplamant now maintains; and certainly a construction of
a statute which avoids this circumlocution cannot be unjust or
against good sense. On the whole, we think the complainant
_:;1ghtitully and effectually registered the copyright, as maintained
y. him.

So far the history of the leglslatlon in the United States has not
been of much assistance to the court, but on the remaining proposi-
tion it proves to be of great. value The defendant claims that
section 4962 of the Revised Statutes is to be read literally, and that,
being thus read, it requires the notice to be inscribed on the paint-
ing: itself, or at least on the mounting of it. If the defendant is
nght in this literal reading, it follows that the statute is satisfied by
mscmbing the notice on 6 omgm pamtlng, or its mounting, and
that all reproductions thereof, whether in engravings, photographs,
or other forms, go free from the ‘notice. The supreme court has said,
what must be patent to every one, that the object of the statute in
this particular is to give notice of the copyright to the public.
Lithographic Co. v. Sarony, 111 U. 8. 53, 55, 4 Sup. Ct. 279. The
purpose of the statute, therefore, would wholly fail of accomplish-
ment by inscribing notice on the painting only, which presumably
passes into some private collection, entirely out of the view of the
general public.. This is so patent that it need not be enlarged upon,
and would be enough of itself to persuade the courts very urgently
to look, if necessary, beyond the mere letter of the statute. More-
over, the same clause of section 4962 on which the defendant relies
groups paintings . ~with engravings, photographs, chromos, and
various other articles, which need not be specified; and, if the de-
fendant’s construction properly applies to paintings, it would seem
to follow that it applies to all the other articles named in the same
clause, and that the notice, therefore, ghould be inscribed on some
original or quasx original engraving, photograph, or chromo, and
not on the copies thereof which go out to the public. But the prac-
tice as to such articles is dlstmctly the other way, and its correct-
ness was expressly recognized in the decision of the supreme ecourt
last mted in which the court said that the notice is to be given by
placing it “upon each copy.” Thus, in a single sentence, the su-
preme court has torn down the structure of apparent literalness on
which the defendant relies. -

An examination of the history of the legislation out of which sec-
tion 4962 developed makes the result entirely clear. The first stat-
ute requiring the inscription of a notice was that of April 29, 1802, c.
36 (2 Stat. 171). At that time the province of the copynght laws
was, ;narrow, and was divided in that statute into two fields. Sec-
tion 1 provided that the copy of the record of registration required
by law to be published in one or more newspapers should be in-
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serted on the title-page, or the page immediately following it, of
every book, but that in the case of a map or chart certain ab-
breviated phraseology, pointed out by the statute, should be im-
pressed “on the face thereof” Section 2 extended the copyright
privilege to historical and other prints, and required that the same
entry impressed on the face of maps and charts should be engraved
on the plate, with the name of the proprietor, and printed on every
print. Under this statute it was clear that the notice prescribed
should go out to the public on every copy protected by the statute,
and evidently the engraving of it on the engraver’s plate was only
to make sure that the main purpose of the statute was accom-
plished.

The next statute is the act which so long stood as the copyright
code of the United States—that of February 3, 1831, ¢. 16 (4 Stat.
436). The provisions of that act touching the question now under
examination we reproduce here at length:

“Sec. 5. And be it further enacted, that no person shall be entitled to the
benefit of this act, unless he shall give information of copyright being se-
cured, by causing to be inserted, in the several copies of each and every edi-
tion published during the term secured on the title-page, or the page im-
mediately following, if it be a book, or, if & map, chart, musical composition,
print, cut, or engraving, by causmg to be 1mpressed on the face thereof, or if
a volume of maps, charts, mus1c, or engravings, upon the title or frontisplece
thereof, the following words, viz: ‘Entered according to act of congress, in

the year , by A, B., in the clerk’s office of the district court of , (as
the case may be).”

This statute somewhat extended the scope of the copyright privi-
lege, but left the provision on this point entirely clear. A distinc-
tion was made by section 5 between a book on one hand, and a
“map, chart, musical composition, print, cut, or engraving” on the
other; but it was only as to the precise place on which the notice
should be inscribed,—in the one case on the title-page, or the page
immediately following it; and in the other on the face, with a
provigion that, in cases of volumes of maps, charts, music, or en-
gravings, it should be on the title-page or frontispiece. Except as to
the mere place of impressing the notice, the statute applied with-
out discrimination to all articles within the scope of the copyright
privilege, and looked for the inscription of the notice on every
copy which went out to the public, and nowhere else. The words,
“the several copies of each and every edition,” ran through and
governed every part of the section. This is so clear that it needs
nothing to be added to the statement of the fact.

The next act was that of August 18, 1856, c. 169 (11 Stat. 138),
which contained nothing to be noticed in this connection. Next
came the act of March 3, 1865, c. 126 (13 Stat. 540). This is im-
portant, because it first éxtended the copyright privilege to photo-
graphs, and provided that this extension should inure to the benefit
of the authors of photographs “upon the same conditions as to the
authors of prints and engravings.” In other words, when photo-
graphs first came into the copyright statutes, they came in under
the clear provisions of the fifth section of the act of 1831, requiring
the inscription of the notice to be on every copy going out to the
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public, and néwliere else. | That wds the law when the Revised

Code of July 81870, c. 230 (16: Stat. 198), was adopted. . The provi-
sion ‘we are looking for:is fdund ih section 97 of that act. This
statute firat extended the copyright’ p‘mvﬂege to paintings, statues,
‘statuary, modéls;iand designs;'and section 97 was a consequent
attempt: to: cofver ‘the additional articles by condensation of phrase-
ology.. Tt -was afterwards: incorpbrated into section 4962 of the
‘Revised Statutes; on: which the defendant rests. To this time
‘there had ‘been'no-indication of any policy except that which the
‘supreme coutrt, in-the citation:iwd have made, had said was neces-
sary to give the public notiee: ofthe copyright privilege claimed,—
a policy which we have already seen expressly included photo-
graphs, maps, and charts as well as-books. In this attempted con-
-Qefibation, maps, eharts, and photographs were dislocated from the

"express provision touching: books, and associated with paintings,

statues, statuary, models, and designs. As'no reason can be sug-
+geated for any; ehange touching maps, charts, and photographs,
' -the presumption is that congress intended, notwithstanding- the
‘awkward phraseology used, that the law should continue the same
‘48 to them; and, if this presumption stands, it carries with it the
same law for paintings as.for . ‘maps, charts, and photographs.
‘Logan v. U, 8,144 U, 8. 263, 302, 12 Sup. Ct. 617, The whole section
_@vas as follbws" ‘

“See. 97. And be it further enacted tha,t no person shall maintain an action
for the infringement of his copyri ht unless he shall give notice there-
-of "by inserting:in.'the several copies of every edition published, on the
-title-page or the.page immediately following, if it be.a book; or if a map,
.chart, musica,l composition, prlnt, eut, engraving, photograph, painting, draw-
ing, chromo, statue statuary, of nhodel or. design intended to be perfected and
“completed ‘ag’a’ Wbrk of the fine arts, by inscribing upon some portion of the
‘faee or front théreof, or on the faee of the substance on which the same shall
- be mounted, the following words, viz: ‘Entered according fo act of congress,
.in the year ——, by A. B,, in the office of the librarian of congress, at Wash-

1ngmn IR ‘

.+ The words, .“sevex-al copies: of every edition pubhshed ” may well
be held to permeate and govern that portion of the section com-

‘mencing with' the words “if a. map, chart,” etc,, as effectively as it
~does the words. “if it be a book,” and the section may well be con-
. strued ‘preciselythe same as if the words “if it be a book” preceded
the words “on the title-page.” The word “thereof,” in the latter

-part of the sectmn, may well be held to refer back to the words
“the meveral copies,” in its early part. For clearness, we give the
section as ‘thus vearranged: .

-*That no person ghall maintain' an action for the infringement of his copy-
-rlght, unless he:shall give notice ‘thereof by inseérting in the several COpleS of
..every edition publighed, if it be.a book, on the title-page or the page im-
‘mediately. follow.ing, or if & map, chart, * * * painting, * * * by
mscribmg upon some portion of .the face or front thereof * 8 A

Under the circumstances, the breakmg up and dislocation of
the section into sentences or phrases should be held to have been
merely for the purpose of indicating the place where the notice is
to be inscribed, according to the subject-matter of the publication,—
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that is to say, on the title page, or on the page immediately follow-
ing, if it be a book, but, if it be other matter, on the face, or front;
and it should be further held that in all other particulars the direc-
tions of the statute are identical with reference to each article to
which the subject-matter relates. A rearrangement of clauses or
parts of sentences is justifiable under the most common circum-
stances, and is especially justifiable in order that the statute may
not be read contrary to its plain purpose and the general public
policy. A careful comparison of this section of the act of 1870
with the corresponding section of the act of 1831 shows that there are
no other differences, except those of detail, required by the extension
of the copyright code, nor any which can affect the proposition we
are considering. This provision of law, as we have already said,
was re-enacted without substantial change in section 4962 of the
Revised Statutes. It was again re-enacted in the act of June 18§,
1874, ¢. 301 (18 Stat. 78). The only differences are the option of
the shorter form of notice contained in the latter statute, and a
broadening out of the provision touching the portions of the pub-
lished article on which the notice may be inscribed. No other pur-
pose in the last enactment was suggested in Higgins v. Keuffel, 140
U. 8. 428, 11 Sup. Ct. 731, in which it is somewhat referred to.

The only remaining act to be considered is that of August 1,
1882, c. 366 (22 Stat. 181). The main purpose of this statute was
to make sure of the accomplishment of one general purpose of the
act of 1874. The latter required that the notice be inscribed on
some visible portion of the published articles, while the act of
1882 expressly permitted it, under some circumstances, to go on the
back or bottom of such articles, although in some senses the back
or bottom might not always be visible portions thereof. The read-
ing of the act of August 1, 1882, containsg, however, a legislative con-
struction of the prior statutes on the point which we are consider-
ing. The prior statutes included designs in the same class with
maps, charts, photographs, and paintings. Therefore if, with ref-
erence to paintings, the inscription is to go on the painting itself,
it would follow, as a matter of course, that, with reference to models
and designs, under section 4962 of the Revised Statutes, it should
appear on the original models and designs, and not on the articles
put on the market constructed according to them. But the act of
1882 says in terms that the manufacturers of designs of molded
decorative articles may put the mark prescribed by statute, not
on the designs, but “upon the back or bottom of such articles.”
As the clear purpose of this statute related entirely to the place
where, on any particular article, notice might be inscribed, and it
clearly was not in any way intended to change the law as to what
the inscription shall be impressed on, the effect of this phrase-
ology cannot be mistaken. On the whole, while we must admit
that the phraseology of the statute is unfortunate, and might have
been more clearly and positively expressed, we are convinced that,
as we have already said, the differences in the various phrases
relate entirely to the place on which the notice is to be inscribed,
according to the subject-matter of the article published, and that,
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with ‘that exception, the phrases apply alike to all classes of articles,
and relate entirely to the ndtices to be inscribed on what goes to
the' Ppublic in various forms snd editions, and that there is no re-
qiirément that any shall'be inscribed on the pamtmg itself, more
than*thére is that there shall be an original or quasi original map,
chaft, musical composition, print, cut, engraving, photograph, draw-
ing, 'ehromo, or model: or:design, to be ihscribed with the notice, as
the 1t)ieéemifmt clalms the painting in this case shbuld have been in-
scribe ‘

The 'defendant also clalms that the words inscribed on the photo-
graph namely, “Copyright, 1892, by 'Photographische Gesellschaft,”
give ‘no‘iotice that the paintmg has been copymghted and 1mp1y
only that the photograph has been. If this is so, the fault is that of
the statute ‘and not of the complainant, as he has used exactly the
phraSedlbgy imposed by law. Undoubtedly the statute, if it had
not béen!'so condensed, might have given a form of notice more in
harmony ‘with the facts of cases of this character; but we can see
that in this notice there'is enough to give any one who is looking
for the truth, and who desires to avoid infringement, the thread
which will lead him easily to the actual condition of the copyright.
There is’ somethmg in the form of this Hotice which tends to sustain
the contention of the ‘defendant that it should have been inscribed
on the painting itself, but not enough to overcome the force of the
rules of construction which have led us to the result we have ex-
plained. - We perceive nothing further in the case which requires
any observations from the court.

Decree for the complainant.

| s ]

BURKE v. DAVIS.
- (Circuit Court, N. D. Illinols. July 21, 1894)

1. CustoMs Durris—CoNSIGNMENT TO AGENT—VALIDITY.

Act June 10,1890, § 1, providing “that all merchandise imported into the
United :States shall, for the purpose of this act, be deemed and held to be
the property of the person to whom the merchandise may be consigned,”
does not pmhibit the consignment of imported goods to another than the
real owner.

2. CLaiMs AGAINAT ‘UNITED STATES — JUDGMENTS AGAINST COLLECTORS FOR AN
Excess oF Durigs. .

Judgments against collectors for an excess of duties collected are not
“claims upon the United States,” within the meaning of Rev. St. § 3477,
which makes void transfers and assignments of any claim upon the United
States, unless freely made and executed in the presence of at least two at-
‘testing witnesses after its allowance, ete.

8. BAME~—ASSIGNMENT ORDERED BY COURT.

Even if such judgments are claims upon the United States, the statute
does not aﬂ?ect assignments to the real owner of the judgments, made by
an agent in’ whose name they were rendered, by order of a court, since
such statnte applies only to voluntary assignments.

4. EQuirYy — JURISDICTION T0 COMPEL ASSIGNMENT OF JUDGMENTS FOR ExXCEss

or DuTIES.
"Where an importer obtains judgments, in the name of his agent, against
a collector, for an excess of duties collected on goods imported in the



