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is not mere hearsay, or rumor, but something upon which you can
place your judgment; and it is the duty of the district attorney
to submit it to you, and of the members of the grand jury to hear
it. If there is anything of that kind to be submitted to you, I trust
it will be so submitted in your sessions, either during the balance
of the day, or when you return next week. That is all I wish to say
to you

In re MARTORELLL.
(Circuit Court, S. D. New York. October 13, 1894))

ALIEN IMMIGRANTS—EXCLUSION ACTS.

The acts regulating immigration, existing when Aet March 3, 1891, was
passed, refer to aliens who are imported into or who migrate to this coun-
try, and do not exclude a person already resident here, though not nat-
uralized, who temporarily departs, with the intention to return.

Application for discharge of Sebastiano Martorelli, detained, as
a contract laborer, for deportation.

TUllo, Ruebsamen & Cochran, for commissioners.
John Palmieri, for relator.

LACOMBE, Circuit Judge. The facts are these: Sebastiano, an
alien, came from Italy to this country in 1887, with the intention
-of making it his home. He remained here five years, working as
a laborer in the city of Philadelphia. During this period he de-
clared his intention to become a citizen, and took out his first pa-
pers. At the time of his immigration he had a wife and child,
whom he left in Italy, intending to send for them when he had
saved enough money to support them here. In 1892, having laid
up some money and bought some household furniture, he sent for
his wife to come; but, as she was too ill to do so, he went to Italy
‘to bring her, leaving his furniture in charge of a friend here. His
wife grew worse, and he remained with her in Italy for about two
Jears, in consequence of which he was obliged to spend the money
he had laid by in the preceding years. On the 10th of this month,
-therefore, he returned to this country, having borrowed in Italy the
money to pay his passage, in order to resume his work here, and
thus secure the money necessary to defray the expense of bringing
his wife and child to this country, which he still intends, as he did
when he arrived here in 1887, {0 make his permanent home. These
facts being undisputed, and no question raised as to his being an
-idiot, conviet, ete., the relator has affirmatively and satisfactorily
shown that on October 10, 1894, he did not belong to any one of the
classes of aliens excluded from admission into the United States
in a.ccordance with the acts regulating immigration, which existed
and were in force when the act of March 3, 1891, was passed. These
acts refer to aliens who arée imported mto or who migrate to this
country, not to persons already resident here, who temporarily de-
part and return. Sebastiano was an alien immigrant when he
came here, in 1887. He was not one when, after his temporary ab-
sence, he returned, in October, 1894, In re Panzara, 51 Fed. 275.
Relator is dlscharged.
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WAUKE HA HYGEIA MI\TERAL SPRINGS co. 2 HxGmA ‘SPARIx--
Wi oy v LING DISTILLED WATER CO.., -
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1. TRA‘DE MARKS—RIGHTB DEFII\ED BY (,ONTRAC’I‘

Where two parties have been using similar trade-marks, a contract-
between them whereby one party is to use one form of the trade-mark
in connection with certain. words. and the other is to use another form
of it in connection with other words, followed by the use of such trade--
marks for several 'years in: accordance with. the tefms of the contract,
establishes thé rights of the parties, and is blnding upon their assignS»
anq Syccessors in business. .

2, SAM’E—-(}O,NTRACT-—REGORD I¥ PATENT OFFICE. |
' ""Sdch’ eontract 1s not, recordable. in the patent ofﬂce, since it is not a:
transfei' of a right to use a trade-mark,

Appeal, from the Circuit.Court of the Umted States for the North--
ern District of Illinois,

Suit for injunction by the Hygema Sparklmg Distilled Water-
Company against the Waikesha Hygeia Mineral Springs Company..
Complainant obtained a decree. Defendant appeals.

Thy,

The. Bfgnmuee,, Hygeia: Sparkding Distilled Water Company, filed its bill in
equity for, mjunct;jon restraining the appellant, Waukegha Hygeia Mineral:
Springs Com any, from using the word “Hygela” as a trade-mark or name

for drinkitig Wwaters, exbept in the way specified in a contract entered into
August, 20,1886, between. the appellee and -the ‘appellant’s’ predecessors.
The appsllapt answered, and filed a cross bill; the answer denying the equi-
ties of. the hill, asserting right in appellant to use the word “Hygeia” broadly
as a trade- k and claim ng ‘that the alleged contract.with its predecessor
is not Bi dfﬁg ‘upoii'the sppellant, for want of tecord Of notice, and is not
enforceable: In! equity for vatious réasons; tHe ¢ross bill alleging that the
appellant is entitled to exclusive use of ithe word as a trade-mark, and praying
that the sﬁ)é)gllee e enjoj,ngd, The decree:is for a perpetual injunction in-
favor of t ’Rﬁel ee'in accordance with the allegations and prayer of the .
original bll,' “The ‘appelled is’e manufacturer of dlstilled water, to which ‘the
trade-name’of *Hygeia” had bden applied:for some tite' prior to 1886. The
appellant is.thd ewner of a-8piing at Waukesha, Wis. (acquired. by it in 1891,
ungder title, derived rom the Smiths,, who made the contract of 1886),: to :
which the hame of *Hygela” had been applied; and its waters were marked
with the nanié" “Hygefa" aspart of the designation, prior to 1886. The spring.
was owned :and its’ business condiicted 'by  James H. and Charles T. Smith,
in and prigri40.1886; and to-avoid controversy with reference to a trade-
name, unde; ﬁ threats of prosepution by the appellee, a contract was entered
into betweeh 'the. appellee, as first p and the Smiths, as second parties,
August 20, 1888, which recited that the st ‘party was engaged in the manu- .
facture. nfﬂﬁiwned“ waters; #fid “used &8 the essential feature of its trade-
mark the word ‘Hygela’ and a;figure .of thé goddess of Hygela,” there shown;-
that. the st p(} parties wereiowners of .f natural mineral spring at Waunke-
sha, called the * ‘Hygela Natural Minera] Spring,’ and have used as the essen-
tial feature of their tradé:mark in the'sple of the waters of sald spring the
words ‘Walilkesha Hygeia Mineéral Spring,” together with' a figure of the
goddess of Hiygeia,” which is d1so shown/ 1 the contract; and that they desire:
to avoid qonmc%hand infringement In the use by hoth of their respective trade-
marks,” and to a,t end have entered .into contract.  Thereupon, “in considera
tion of ‘the prémises, and of five hundred dollars” paid by the first party to
the Second parties, the following provislons dre made‘ “First. And the party
of the first.part. shall have, and is hereby recogiized ‘as having, the exclusive
right both to use the word ‘Hygela' and the figure of which the first above is: -
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