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becauge the contract was made with her husband, since, if these
questions ishould be resolved in her favor, it would still remain
that, unless she should restore or offer to restore that which she
.bas received, namely, the title or claim of title acquired from the
defendant and the Cumberland Lumber & Transportation Company,
she cannot avoid the effect of the acceptance of the deeds as ful-
ﬁllment by defendant of his.contract.

The - ‘judgment, howevei' Was  erroneous in' form. The court
shoﬁld‘have entered a Judgment of nonsuit, whereas it found gen-
erally in favor of the defendant upon his pleas, so that, as we take
‘itil e judgment is a bar to any further attion by the plaintiff,

e judg‘ment will therefore be reversed, with costs, and the cause
remanded with direction to the court below to enter judgment of
,nonsuit without prejudice to such further proceedings as the plain-
tiff, may be advised to take.

v POTTER et al. v. PHENIX INS. CO.
(Circuit Court, W. D. Mi.ssouri May 21, 1894)

1. me Ixsnmncm——VERBAL CONTRACT—-ISSUANCE OF. Pomcv

The lssuance of a policy is not necessary to a valid contract of insur-
.ance: 'and If a verbal contract to issue is made with an authorized agent
-ofthe company, without mentioning any date for the insurance to take
' pffaet, the risk commenceés immediately.

2. BAME~-WAIVER OF IMMEDIATE PAYMENT OF anumm——Ous'rou

A -cystom existing between the agents of the parties, respectively, of
collecting premiums on' the 1st of each month for insurance effected
~ during the previous month, operates as a waiver of immediate payment,
"when no special demand {s made.

8. INTERPRETATION OF CONTRACT—WORDS USED IN SPEGIAL SENSE——CUBTOM
‘ Plaln, ordinary, unambiguous words used in a conversation, by which
.. ong¢ party claims that a contract was effected, must, as 4 general rule,
be applled according to their ordinary signification; and If it is claimed
that they had acquired & special and technical meaning in the particular
‘locality, and among the class of business men concerned, this fact must
be established by a preponderance of the evidence, and it must further
-be made to appear the person using them understood, and intended to use
them in, the technical sense. But the fact of his knowledge may be pre-
sumed from the generality of the understanding among men engaged
in the same business.
4. SAME—~EVIDENCE—SUBSEQUENT CONDUGT AND STATEMENTS.

Statements and conduct of the partles spbsequent to a conversation
during which it is claimed that a contract was made are competent only
as they tend to show what was their real understanding as to that trans-
action, and not for the purpose of controlling or in any way changing
the.effect of the conversation.

5. FIRE INSURANCE—AUTHQRITY OF AGENTS—PRESUMPTIONS.

When -an insurance company appoints an agent in a large city, ana
sends a commission to hlm to solicit applications, the public is warranted,
in the absence of any notice of limitations on his authority, in assuming
that:he is clothed with power to receive and act on apphcatlons, and bind
the company.

8. Same.

An agent domg business in Kansas Clty, Mo., was asked to insure prop-
erty located in the state of Kansas. It is the statutory policy of Kansas
to require foreign companies desiring to do business in the state to have
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established agents therein, who must comply with certain conditions,
and to prevent other agents from taking any insurance there. The com-
pany whose agent received the application in Kansas City had an estab-
lished agent in Kansas, which fact was known to both parties. Held
that, if the applicant knew of the statutory policy of Kansas, there
could be no presumption in his favor that the agent was authorized to
insure property in that state.

This was an action by Anna Potter and others against the Phenix
Insurance Company to recover under an alleged contract of fire
insurance.

Warner, Dean, Gibson & McLeod and I. J. Ketchum, for plaintiffs.
Karnes, Holmes & Krauthoff, for defendant.

PHILIPS; District Judge (charging jury). The court will first
give you in charge some instructions which have been conceded
to the parties in the case, that they may be gotten out of the.
court’s way before it proceeds to the further charge in the case.
On behalf of the plaintiff the court concedes these declarations
of law:

“The court instructs the jury that the plaintiff in this case seeks to recover
upon a contract of insurance, no policy having been issued to her by the
defendant. The issuance of a policy is not necessary to render a contract of
insurance valid. It may be effected by a verbal agreement between the par-
ties, and if you believe from the evidence that the agents of defendant on
the 26th day of August, 1892, entered into a parol agreement with the agents
of the plaintiff for the insurance of her dwelling house in the sum of $2,500,
then such agreement took effect immediately, although you may further be-
lieve from the evidence that no time was mentioned in which it was to take
effect; and, if you find that such agreement was entered into, then it was the
duty of the defendant to deliver to the plaintiff the policy of writing in the
usual form issued by it, and that such verbal agreement remained in full
force, although no policy was delivered.”

The court then adds to this instruction. “provided the jury find
from the evidence that said agents had authority to make such
contract.”

“The court instructs the jury that if you believe from the evidence that one
Van Guilder, a member of the firm of Walter J. Bales & Co.. while acting as
the agent of the plaintiff Mrs. Anna Potter, went to the office of Hunter &
‘Whitaker, the agents of the defendant, the Phenix Insurance Company, and
then and there informed Mr. Whitaker, one of the defendant’s agents, of the
property of the plaintiff described in the petition, on which he desired to
secure insurance, and at that time gave the amount of insurance required,
and if you further believe that the rate of premium was then and there
agreed upon for insuring plaintiff’s property in the defendant’s company, and
that Whitaker, the agent of defendant, then and there said he ‘would try it
on in the Phenix,” and if the jury find from the evidence that such words
were the customary words used among insurance agents in Kansas City, Mo.,
to express an acceptance of the application for insurance, and that the plain-
tiff’s agents, with the consent of the defendant, left the description of the
property to be insured with instructions as to the delivery of the policy of.
insurance when written, the court instructs the jury that this constituted a-
contract of insurance of the plaintiff’s property, to take effect from 12 o’clock
noon of the day that such contract was made.”

The court observes, for your consideration in that connection,
that his recollection of the evidence is that nothing was said in
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the interview between ‘Whitaker and Van Guilder with respect to
the delivery of the policy of insurance when written. That is a
matter, however, for the jury. -

“When the interprétation of words constituting a contract depend upon the
senise in which they are used in view of the subject to which they relate, the
relation of the parties, and the surrounding circumstances properly applicable
to it, then the intention of the parties becomes a matter of inquiry for the
Jury, and the interpretation of the language is a question for your determina-
tion under the restrictions and modifications given you by the court. The rule
of interpretation in such cases is that when two interpretations, equally fair,
may be given to the words used, that which gives the greater indemnity shall
prevail. The words used by the insurer to the insured will be deemed to con-
taln, not only all the language expressed, but all that can be fairly deducible
therefrom, in the light of the circumstances under which they were made.

“The court instructs the jury that although no premium was paid in this
case, or tendered, before the destruction of plaintiff’s property by fire, yet if
you should further find from the evidence that it was the custom between
the agents of the defendant and Walter J. Bales & Co., acting as the agents
of the plaintiff, to collect premiums from each other on the 1st of each month
for insurance placed the preceding month, then this constituted a waiver of
the payment or tender of premium, unless you shall further believe from the
evidence that the agents of defendant demanded such premium.

“If you find for the plaintiff, you will assess her damages at $2,500, with
six per cent. interest thereon from the 1st day of December, 1892, and the
form of your verdict, if you so find, will be, ‘We, the jury, ﬁnd the issues for
the plaintiff Anna Potter, and assess her damages at §-—'"

On the part of the defendant:

“Before the jury can find for the plaintiff they must believe that Whitaker
was the agent of the defendant, authorized to insure property in the state
of Kansas, and that on August 26, 1892, as such agent, he entered into a
contract by which he agreed that the property of pla,mtlﬂf should be insured
from that date.

“The court instructs the jury that the burden of proof is on the plaintiff to
show—First, that Whitaker was authorized to bind the defendant by entering
into a contract of insurance; and, second, that as such agent he did make
such a contract,—and that it is not sufficient for plaintiff to show that the
insuring of plaintiff’s property was considered by Whitaker, but you must
further believe and find that the minds of both Van Guilder and Whitaker
agreed that from that date the property should stand insured.

“If the jury believe that Whitaker received the proposition from Van
Guilder to insure said property, and in doing so stated that he could not insure
the same from his office, but that he would submit it to G. A. Bailey, agent
for the defendant in the state of Kansas, then this constituted no contract of
insurance, 8o &s to bind the defendant, and your verdict will be for the de-
fendant.

“Any knowledge possessed by Van Guilder at the time of the alleged agency
for hef;' will affect the plaintiff to the same extent as if she had possessed it
herself.”

Gentlemen of the jury, you doubtless have observed from the
pleadings and from the evidence and arguments in this case
that the single and decisive question for your determination is
whether or not on the 26th day of August, 1892, a contract of in-
purance was entered into between Whitaker, representing the de-
fendant company, and the witness Van Guilder, representing the
plaintiff in this case. The determination of that question turns
and depends entirely upon the construction to be placed upon the
interview that occurred between the two parties on the 26th day
of 'August, 1892, That conversation is the predicate, the basis,
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or sole foundation for the imputed contract in this case. What
transpired there, what the real conversation was between the
parties, you are the sole judges of that question of fact, and are
at liberty to draw your own conclusions and inferences. It is the
province of the court to direct your attention to some of the salient
features in the case, and the law as applicable thereto.

There seems to be little dispute or controversy between the
contending parties here that in the course of, or at some point in,
the interview that occurred between Van Guilder and Whitaker on
that day, the expression was used by the agent Whitaker, “I will try
it on in the Phenix,” and the question is what construction is to
be applied to those words? The statute of this state (section 6570),
among its rules for the construction of statutes, says: .

“Words and phrases shall be taken in their plain or ordinary and usual

sense, but technical words and phrases having a peculiar and appropriate
meaning in law shall be understood according to their technical import.”

So the general rule of the common law is that words are to be
considered and understood according to their usual and ordinary
import, in their common-acceptation among men in the community.
So where the words employed in a conversation between two per-
sons are plain, ordinary words, without any ambiguity about them,
they must, as a general rule, speak for themselves, and the jury
are left to consider and apply them according to their ordinary
signification. The law recognizes an exception to this rule, as
where certain terms and phrases acquire a technieal or a particu-
lar meaning among certain trades, professions, or special classes
of business men, and they are so employed in such technical sense
by and among such classes of men, then such technical or special
import and meaning may be imputed to them; but before such
special or technical meaning can thus be applied to words and
terms, which ordinarily would not attach to them, the jury must
find and believe from the evidence that such words and phrases
as “I will try it on,” “IL will try it on in the Phenix” as applied
to insurance companies, had acquired a special meaning and im-
port among insurance agents at Kansas City at the time in ques-
tion. Nor would this alone be sufficient to bind the defendant
company in this instance, but the evidence must go further, and
satisfy you that such special or technical purport of the language
used was known to and understood by Whitaker, defendant’s
agent, at the time he was employed by it, and that fact you would
have to ascertain from the evidence in the case as to what his
knowledge was, or from the generalily of the understanding of
such meaning, as being generally known, and thereby create a pre-
sumption that what was generally known to others might be
known to a particular individual. If he was ignorant of any such
usage, or technical or special significance to the words in question,
and did not intend to use them in that particular sense, then it
is not sufficient to bind the defendant company that Van Guilder
may or did so understand them in such technical sense. The lan-
guage, “I will try it on in the Phenix,” in their grammatical sense,
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Wo‘dlt‘i seeii to" imply a future act. "“I will try it on in the Phenix,”
—a thing £0°bé tested, experimentally ascertained, as if tie would
see whht the Phenix Company would say and do about it, and the
like. And this is'a matter for the jury,—for your own ]udgment

common &ens,”4ild observation. - And if the words, in their ordi-

nary sense, do not imply ‘what the plaintiff contends for, then the
burden of proof devolves upon the plaintiff to satisfy you by a
prepondera.n('»e of’ ewdence that such expresswn had-at the time
and place acquired generally among insurance agents at Kansas
City the special significance contended for on the part of the
plaintiff. And the jury should be ¢areful, in the consideration
of this’ questmn, to distinguish between the statement of some of
the witnesses as to how 'he might or would have understood such
language, and:the fact as to: whether or not it had acquired the
special meaning generally among insurance agents, for. the under-
standing of one man, or & few men out of a large number of men,
may not make a usage or custom or general understandlng Again,

gentlemen, in construmg the partlcular danguage in question, you
should conmder it in its coptext, in its connection with other con-

versation between the parties, if any had, at the same time, with
all the facts . and circumstances in ev1dence If, for, mstance, at
the time or.in connectlon ‘'with the words, “I Wlu try it on in the
Phenix,” the, attention of Whitaker and Van Guilder, was called
t6 the fact by the witness Miss Holmes that the defendant company
had hitherto, declined. to take a risz upon that property, and Whit-

aker thereat said in substance that he would write that evening,

and refer the matter to Ba.lley, the general agent in Kansas, then
it is for you to.gay Whethe;c it is reasenable or presumable to infer
from the, Whole conversation that Whitaker intended to be under-

stood, or that Van Guilder could have reasonably understood him
to intend, to make a binding contract for the application prior to
the action on the risk by Mr. Bailey.

" The real issue in this case, as already stated to you, gentlemcn of
the jury, is, was there a contract made on the 26th day of August,
1892, by which the defendant became bound from that day for any
loss that might arise after that time, unless motified that the risk
was not accepted by the company? Such contract is to be found
dalone, if fo gnd ,from what transpired in that interview between Van
Guilder and Whitaker; and if you cannot find such contract in that
conversatlon, taking it as 9 whole, it never existed, and you should
in that event return a verdict for the defendant.

Much ewdence, some relevant and some otherwise, has been heard
as to prior and subsequent conduct and conversations between the
parties to the transaction. No subsequent statements made or acts
done by either of these parties can affect or control the effect of the
conversation had between Van Guilder and Whitaker, relied on by
plamtlff as the basis of the alleged contract of insurance. Thoy
are only competent as they may tend to show what was the real
understanding by the parties as to that transaction. For instance,
Van Guilder testified about calling at Hunter & Whitaker’s omce
the morning after the fire, and chiding him or speaking to them
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about not sending the policy: “You are nice fellows. Have to
come around for policies,”—something to that effect. In the first
place there was nothing apparent from the alleged conversation on
Friday, the 26th of August, which would indicate that it was the
duty of Hunter & Whitaker to take the policy to Van Guilder, and
the jury have a right to consider the fact that when Van Guilder
went around to Hunter & Whitaker he had heard of the fire. He
also testified that he said to them, “If you had notified me of Bailey’s
declining to take the risk, I might have placed it elsewhere.” Such
statement by him was apparently argumentative, and cannot affect
the question as to whether or not there was a binding contract made
on the preceding Friday.

Evidence has been heard and argument has been made respecting
the action of Hunter in tearing up the letter from Bailey on Monday,
and not advising Van Guilder of its receipt. Of course, gentlemen,
if there was a valid contract or understanding made or had on Fri-
day that the risk was taken pending an answer from Bailey, their
failure on Monday to communicate to Van Guilder the information
of Bailey’s declinature would not release the defendant company;
but if, on the other hand, the jury should find from the evidence,
as heretofore charged, that Whitaker stated to Van Guilder that all
he could do was to send the matter to Bailey (or that in substance),
there was no obligation on Hunter & Whitaker to notify Van
Guilder of Bailey’s refusal, as in such case the risk would not at-
tach until Bailey accepted the offer, and if Van Guilder wished to
learn of the action of Bailey he should have called on or communi-
cated with Hunter & Whitaker. And it is a matter of considera-
tion for the jury whether it is not a circumstance in favor of
Whitaker’s understanding of the legal effect of the conversation of
Friday that he did not notify Van Guilder of Bailey’s rejection of
the offer, as indicating his understanding that no risk was assumed
unless Bailey accepted the proposition.

The next aspect of this case to which your attention is now re-
spectfully and earnestly invited, gentlemen of the jury, is the matter
of agency,—of power, of authority, on the part of Whitaker to bind
the company on that occasion. The general rule of law is that a
person who deals with an agent, knowing him to be an agent, must
take notice of the extent of the powers and aunthority of that agent.
He should make inquiry, and inform himself of the limitation, if any,
upon the authority of the agent; and if he neglects this, and it
transpires that the agent had not the authority delegated to him to
do the thing or make the contract, the person for whom he assumes
to act would not be bound. An exception to this general rule is
found in the dealings of insurance agents. As, for instance, when
an insurance company appoints an agent, and sends a commission to
him to solicit applications in a city like this for insurance, and he
has thus been held out to the community as such agent, then the
public, in dealing with him, in the absence of any knowledge or
notice of any special instructions limiting his authority, have the
right to assume thatf such agent is clothed with all the power neces-
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gary to ‘enable him to receive and act on such applications, and to
bind the company; but, notwithstanding this recognized and estab-
lished exception, yet, if the party dealing with such agent knows
or is advised of the fact that certain restrictions theretofore were im-
posed by the company or a public statute upon the powers and acts
of the agent, then the company is not bound by any act done or con-
tract made by the agent with such person within the terms of such
restrictions and instructions. 'In this connection your attention is
called, as no doubt it has already been evoked, to the alleged con-
versahon between Whitaker and Van (Jullder, some two weeks
beforehand, with respect to the Fredonia transaction, and the con-
versation that the witness Pinkney testified to having had with Bales
and Van Guilder some time prior thereto. The recollection of the
court'is that the witness Van Guilder said he did not recollect
the interview with regard to Fredonia to which the witness Whitaker
testified. ' I don’t remember that their attention was called to the
testimony, or the interview that Pinkney testified about. That is
a matter for the recollection, however, of the jury. So if you find
from the evidénce that Pinkney, who was acting general agent of
the Phenix Insurance Company of Brooklyn, N. Y., for the state of
Missouri, with supervisory jurisdiction over the local _agencies, in-
structed such agents, including Hunter & Whitaker, in substance,
that in no event were they to take risks or undertake to make con-
tracts to bind the company on property situate in the state of Kan-
sas, and that in a conversation with the firm of Bales & Co.,—that is,
with Bales and Van Guilder,—before the transaction in question, of
August 26, 1892, he notified them of the fact of said 1n]unct1on
upon said agents and that c¢onversation had with them, in the
Janguage of the supreme court in the case of The Distilled Spirits,
11 Wall. 856, was “so recently as to make it incredible that he
should have forgotten it, his principal will be bound by such informa-
tion thus communlcated to him.” In other words, if these con-
versations were in fact had between Whitaker and Van Guilder and
Pinkney and Van Guilder and Bales at a time so comparatively
recent before the 26th of August, 1892, that it would be incredible
“to believe it had passed from'their mind, or was not then pres-
‘ent in their mind, ‘then Van Guilder had notice of the limitations
placed by the Phenix Insurance Company upon Hunter & Whitaker;
and the company would not be bound, even though the jury should
believe that Whitaker undertook to make a binding contract, as
testified to by Van Guilder.” And in this connection, genﬂemen of
the jury, on the question of notice, the court begs to call your at-
tention to the statutes of the state of Kansas, as they bear upon
and are related to the matters here at issue. The state of Kansas,
in the exercige of its unquestioned sovereign right to legislate upon
such questions, has declared that it shall be unlawful for any person,
company, or. corporatxon in this state either to procure, recelve, or
forward applications for insurance in any company or companies not
organized under the laws of this state, or in any manner to aid in the
transaction of the business of insurance with any such company.
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That pertains to companies in that state. Then the next respects
foreign companies:

“Any insurance company not organized under the laws of this state, may
appoint one or more general agents in this state, with authority to appoint
other agents of said company in this state, A certified copy of such appoint-
ment shall be filed with the superintendent of insurance, and agents of such
company, appointed by such general agent, shall be held to be the agents of
such company as fully, to all intents and purposes, as if they were appointed

"directly by the company. Agents for any such company in this state may be
appointed by the president, vice-president, chief manager or secretary thereof,
in writing, with or without the seal of the company; and when so appointed,
shall be held to be the agents of such company as fully as if appointed by
the board of directors or managers in the most formal mode.”

Section 3354 of the Kansas statutes provides:

“It shall not be lawful for any insurance company, assoclation or partner-
ship, incorporated, organized or associated under the laws of any other state
of the United States, or any foreizn government, for any of the purposes
mentioned in this act, directly or indirectly to transact any business of in-
surance in this state without first procuring from the superintendent of in-
surance a certificate of authority so to do; stating also that said company has
complied with all the requisitions of this act applicable to such company;
nor shall it be lawful for any insurance company, association or partnership
mentioned in this section, directly or indirectly to take risks, or transact any
business of insurance in this state, unless possessed of the amount of actual
capitéfl required of similar companies, organized under the laws of this
state.” i

The statute proceeds further to require them to establish agents
on whom process can be served in case of litigation. Then section
3381 provides that:

“The superintendent of insurance is prohibited from issuing a license or
authority to write policies of fire insurance, or to solicit and obtain and
transact fire insurance business, to any person, agent, firm or corporation,
unless such person, agent, firm or corporation is a legal resident of the state
of Kansas at the time such authority is issued. And whenever any person,
agent or corporation so authorized to issue policies of fire insurance and solicit
and transact fire insurance business shall remove from the state of Kansas,
the authority issued to such person, agent, firm or corporation shall be re-
voked, and the same shall be null and void.” “Any fire insurance company
authorized to do business by the superintendent of insurance is hereby pro-
hibited from authorizing or allowing any person, agent, firm or corporation,
who is a non-resident of the state of Xansas from issuing or causing to be
:iésued any policy or policies of insurance on property located in the state of

ansas.”

Now, gentlemen of the jury, it appears clearly enough—or at
least so to the mind of the court, whatever you may think about
it—that Van Guilder, as well as Whitaker, and in fact most if not
all the insurance agents in this city, knew of the Kansas statute,
and that it was the policy of the state that insurance companies
wishing to transact business in that state must have established
agents in the state, as has already been indicated to you, and
they must do certain things to prevent being expelled for transact-
ing business in that state. It was further known to Van Guilder
that where an insurance company had an established agency in
Kansas the agent here could not write policies on property situate
in Kansas. In fact he gave that as a reason for not writing the
policy on the property of Mrs. Potter in the companies which he
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represented here, as they had agencies over there, or in those com-
panies that had agencies over there. From this fact, gentlemen of
the jury, you may infer that Van Guilder knew that an agent of
the Phenix Company located in Kansas City, Mo., when it had a
local agent in Kansas, was not authorized, as a rule, to write poli-
cies on property in Kansas. He knew it was against the statutory
policy of that state. And although you may believe from the evi-
dence that some of theé agents in Kansas City, Mo., did do business
through what they termed “dummies” in Kansas such habit or
method by any number-of companies could not bind this defendant.
It would be necessary for plaintiff’s evidence to go further, and
make it appear to the matisfaction of the jury that Hunter & Whlt
aker, or Whitaker, as defendant’s agents, or either one of them,
in Kansas City, Mo were in the habit of doing that thing, and
that Van Guilder dealt with them on the faith of that custom,
practiced by them. Now; gentlemen. of the jury, there is no evi-
dence in ‘this case that Hunter & Whitaker did any such thing.
There is no evidence in this case that they, in any instance
the court recalls, took applications here, and undertook to bind the
company, prior to the acceptance of the risk by the Kansas agent,
when the company had an agent in that state. On the contrary
their direct testimony is that they did not do business in that way.
So that if you should find from this evidence that, as a matter of
fact, Whitaker & Hunter did not undertake, or had not thereto-
fore undertaken, to 50 bind the Phenix Insurance Company by tak-
ing any risks here before it was submitted to Mr. Bailey, then
there was no custom or usage upon their part upon which Van
Guilder could establish his claim in the action in thus dealing with
them. 8o it would follow that if Van Guilder had notice of the
legal statutory policy of the state of Kansas, as above indicated,
and that the defendant company had an agency in Kansas, then
there was no presumption of law that the local agents in Kansas
_City, Mo., had authority to accept an application, and make a bind-
ing contract of insurance on property situate in Kansas, and in
such a case it would devolve on the plaintiff to show that Hunter
& Whitaker had special authority from the defendant company to
make the contract relied on by plaiutiff. The plaintiff has under-
taken to supply this evidence through the testimony of Van Guilder,
who testified that when he went to Whitaker, on the 26th of August
he asked him; in substance, if he insured property over in Kansas,
and that he answered in the affirmative. Now, whether that oc-
‘curred or not you are to. determine from the weight of evidence be-
tween the witnesses on that subject. Even though you should
accept his statement as true, that would not be sufficient to bind
‘the defendant ¢ompany, as a party cannot establish the existence
of an agency to do a particular thing by the mere declarations of
‘the alleged agent. He would have to go further, and show that
‘the company, with knowledge of the agent’s declaratlon or act in
similar cases, or under other circustances, had recognized it,—
that is, ratified it in some way, as that the defendant had received
the benefit of the agent’s act, or had acknowledged that the agent
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was acting in its behalf, and did not repudiate his eonduct. In
other words, gentlemen of the jury, that the court may be more
explicit, and that you may not possibly misunderstand the court’s
meaning, if, as a matter of fact, these parties, in dealing with each
other, were advised of the statutory policy of the state of Kansas,
and that where there was an agent of a company here, which com-
pany did business in Kansas through an agent there, or that the
defendant company here, through its agents Hunter & Whitaker,
had never undertaken to take risks over there, as the plaintiff
contends in this case, and that Van Guilder had notice through
Pinkney and through Whitaker, by conversation before that, of
the restrictions and injunctions placed upon their agents here, if
he went there with that knowledge and dealt with them, then no
mere statement made by this agent outside of the authority dele-
gated bo him by the company, as known to Van Guilder, could bind
thls company. Otherwise, it would be utterly useless for any com-
pany to place limitations upon the authority of its agent, if he could
2o on binding them, outside of his authority, with a party who was
advised of the existence of the limitation placed upon his anthority.

These are the salient points and the real issues in this case, and
you are asked, gentlemen, to decide it according to the law as given
you in charge, and according to the evidence as you understand it.
The court, with its observation and experience with this jury
during this term, hardly deems it necessary to enjoin upon you
to do justice between these parties, and to decide this case accord-
ing to the law and the evidence, regardless of the person of the
plaintiff, or the fact that the defendant is an insurance company.
You may take the case.

The jury returned a verdict for defendant, and no appeal was taken.

ey

WALTHRS et al. v, WESTERN & A. R. CO (CAPITAL CITY BANK,
Intelvener)

(Circuit Court, N. D. Georgia. May 8, 1894.)

CARRIER OF (GOODS—LIABILITY TO ASSIGNEE OF BIiy oF LapING.

‘Where the consignor’s sight draft is attached to the bill of lading, and
the carrier delivers the goods to a purchaser from the consignee without
requiring the bill of lading to be delivered up, such carrier is liable to a
bank which advances the money to the consignee to pay the draft, and
takes the bill of lading as security therefor.

This was a suit by William T. Walters and others against the
Western & Atlantic Railroad Company, in which the Capital City
Bank intervened. The receivers of defendant excepted to the mas-
ter’s report.

Goodwyn & Westmoreland and John C. Reed, for intervener.
Julius L. Brown, for defendant.

NEWMAN, District Judge. The authorities cited by counsel for
the receivers seem undoubtedly to establish the proposition that
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where a time draft is-drawn by theiconsignor of 'goods, and attached
to a bill of lading for the goods, and the draft is sent to a bank for
collection .at the place to which the goods are consigned, an ac-
ceptance by the drawee entitles.him to have the bill of lading de-
- livered to him; the reason given for this ruhng being that the
consignee is expected to sell the consigned goods in order to realize
funds with::which to talke up the draft by the time it matures.
National Bank of Commerce v. Merchants’ Nat. Bank, 91 U. 8. 92;
Woolen v. -Bank, 12 Blatchf: 359, Fed. Cas. No. 18, 026 Bank v,
Wright, 48 N.-Y. 1; Bank v. Luttgren (Minn.) 13 N. w. 151 Erwin
v. Harris, 87:Ga. 335 13 8. E. 513,; The difficulty about the apphca
tion of that proposmon to.the present case is thatthe drafts here
are sight drafts,.and the reason ypon which those: cases rest does
not-apply; Secqnd, the facts of the transaction:here are otherwise
entirely different from those in: the cases which have been cited
as anthority for the proposition above referred te. :In the case at
bar the draft was drawn on G. B. Everett & Co., and was paid by the
intervener, the Capital City Bank, at the request of G. B. Everett
& Co., and the money charged to their account. . At the time of the
payment of these drafts by the intervener, the goods seem to have
been sold by Everett & Co. to.Akers & Bros., and what is called on
the one hand a promissory note; and on the other a. /mere agreement
to purchase, . was given by Akers & Bros. The following is. a copy
of .one of the papers, all of the others being of the same character,
exeept as to amounts, number of cars, and dates
“$542.26. . ‘ : . : ‘. Due Dec. 16.
) “Atlanta, Ga., Oct. 6th, 1889

“Forty-eight days after date, we will pay to G. B, Everett & Co., on presen-
(tiagilgfrls()f bills of lading for cars 18x12624, ﬁve hundred and forty -two 28-100

0.

“Net, Int., 7.05.

“[Signed] ‘Akers & Bros.”

The method of proceeding of the bank was to take this paper

made by Akers & Bros., attacli'it to the bill of lading which covered
the same cars of grain, "and hold the same as security for Akers &
Bros.? obligation. It appears, also, that Everett:& Ceo. continued to
be bound to the bank, or at least that firm so considered itself from
other evidence in the case, which it iy not deemed material to go
into now. At all e‘vents, it is clear that the bank held the bills of
ladlng as security for money advanced on the faith of the con-
ngnment covered by the various bills of lading.

It is said, applying the rule to be adduced from the authorities
which have been referred to above as cited by counsel for the re-
ceivers, that, if an-acceptor of a time draft is entitled to the bill of
lading, equally so is the drawee when he pays off the bill of lading;
and it is urged that when the Capital City Bank paid the drafts,
and sent the money on to the drawer, charrrmg the same to Everett
& Co., Everett & Co. were entitled to receive the bills of lading.
Then 1t is said that, Everett & Co. having sold the grain to Akers
& Bros., the latter firm were entitled to have the bills of lading
turned over to them; and if the railroad company delivered the cars
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of grain to the persons who, in law, really had the bills of .la(l_i{lg,
or ought to have had them, they should be acquitted of any ll_ablllty
in the matter of injury to other persons. If the bank in this case
had been paid the amount of the draft, and there had been no other
transactions with them, then there might be some force in the posi-
tion assumed for the receivers, but the additional facts appear which
have just been stated. The bank paid the draft for Everett & Co,
holding the bills of lading for the advance thus made, in connection
with the paper made by Akers & Bros., copied above.

The whole question comes back to this: that the railroad com-
pany should have required the bills of lading to be given up before
delivering the goods, and, when they allowed Akers & Bros. to re-
ceive these goods without at the same time receiving from them the
bills of lading, they did so in violation of the rights of this inter-
vener, who seems in the utmost good faith to have advanced the
money upon the credit of the goods covered by the bills of lading,
and of their being in possession of the railroad company. While
it is conceded that bills of lading are not “negotiable instruments,”
in the full sense of that term, still they do represent the goods which
they cover, and may be taken as security for money advanced while
the consignment is in the hands of the railroad company. Among
the cases which might be referred to, the following are named, be-
cause they are supreme court decisions, and the doctrine they enun-
ciate controlling: Conrad v. Insurance Co., 1 Pet. 386; The Thames,
14 Wall. 98; North Pennsylvania R. Co. v. Commercial Nat. Bank,
123 U. 8. 727, 8 Sup. Ct. 266, and cases therein cited. It is apparent
that the bank would have been fully protected if the railroad com-
pany had required the bills of lading to be delivered, or had ex-
ercised any reasonable degree of diligence in ascertaining the per-
son entitled to receive the goods before releasing possession.

The Friedlander Case, 130 U. 8. 416, 9 Sup. Ct. 570, can have no
application here. There is no claim whatever that these bills of
lading were accomplished. JIn the case of Inman, intervener,
against these same receivers (56 Fed. 369), the contention was that
-the bills of lading had been delivered up and reissued by the agent.
No claim of that kind can, of course, be interposed here. What the
Friedlander Case decided was that where the agent of a railroad
company fraudulently issued bills of lading for goods, when no
goods had, in fact, been delivered, such agent goes entirely beyond
the scope of his authority, and his principal (the railroad company)
is not bound. It is held that his authority from the company is to
issue bills of 1ading for goods delivered, and that that is the scope
and extent of his agency, and, when he goes beyond that, he cannot
bind the company by his actions. It is unnecessary here to go
into the facts of the agency at MclIvors, at which point these goods
were delivered, and the method of Akers, as agent, and of Akers
& Bros,, in transacting their business, as they were fully discussed

_in the Case of Inman, supra, and further reference to the matter
here would be a mere repetition.

As to the question of demand, and as to whether or not Mr.

» Dickey, the general freight agent, was the proper official on whom
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.to make demand,'it is'sufficient t¢ sty that he seems to have under-
taken to represent the raflroad company in the matter, and made
~no question whatever as to his authority to act in-the premises. He
" was the general freight agent of the company, and from this desig-
-natien it would seem that he had ‘general supervision over all its
freight business, and really appears te have been the proper person,
of all others, upon whom deémand should have been made. If not,
he at least should-have referred the representative of the inter-
vener to some one else who had authority to act in the matter. The
?ixcep&c‘lonfs'-must be.overruled, and the report of the master be con-

¥ . CHIGAGO, R. L& P. RY. 0. v. SUTTON..
(Circult Court of Appeals, Eighth Circuit. September 10, 1894)

‘ No. 429,
CONCURRENT NEGLIGENCE.

One i8 liable for an injury caused by the concurring negligenée of him-
self and a third party to the same ‘extent as for one caused entirely by
his own:pegligence. : ‘

In Error to the Circuit Court of the United States fO‘I" the District
of Kansas. =~ . - - . g g

This was an action, by Fred. Sutton against the Chicago, Rock
Island & Pacific Railway Company to recover damages for personal
injuries. . v

W. F. 'Evans (M. A. Low and J. E. Dolman, on the brief), for
plaintiff in error. , '
] Thomas P. Fenlon, Jr, (T. P. Fenlon, on the brief), for defendant
in error. . -

- Béfore:“}?;REWER,‘ Circuit Justice, and CALDWELL and SAN-
BORN, Circuit Judges.

SANBORN, Circuit Judge. On October 23, 1892, while Fred
Sutton, the defendant in error, was performing his duties as a
‘brakeman on one of the trains of the Chicago, Burlington & Quincy
Railroad Company at a railroad crossing near Reynolds, in the
state of Nebraska, an engine and train of cars of the Chicago, Rock
Island & Pacific Railway Company, the plaintiff in error, collided
~with the train of the Burlington Company, and injured him. He
‘sued the Rock Island Company for damages for thi$ injury, which
he alleged was caused by its negligence. That company denied
any negligence on its part, and alleged that the negligence of
the Burlington Company caused the injury, and that the defend-
ant in error was guilty of contributory negligence. There was
no evidence.of any contributory negligence on the part of the de-
fendant ih error upon: the trial, and ‘the court, without objection,
go charged the jury. The question whether or not the Rock Island
-Company was guilty of negligence that was the proximate cause of
the injury was submitted to the jury under instructions to whick



