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HOOXK v. AYERS et al!
(Circult Court of Appeals, Seventh Circuit. October 1, 1804)
No. 155.

<“CORPORATIONS—OFFICERS—RAILROAD BONDS—PLEDGE,

A railroad company, being the owner of 247 bonds of another com-
pany, pledged 125 of them to cross complainants, M. P, Ayers & Co. At
or before that time the president of the company pledged the remaining
122 bonds to a syndicate, composed of himself, two of the cross com-
plainants, and others, for & debt due by the company; and this with
the knowledge of the cross complainants. Having subsequently acquired
the interests of his associates in the syndicate, the president undertook
to take title absolute to the bonds by crediting a certain amount upon the
debt of the railroad company. Heid, that the transaction was at most
voidable at the suit of the railroad company, its shareholders or cred-
ftors, and'could not be attacked by the pledgee of the other bonds.

Appeal from the Circuit Court of the United States for the
‘Southern District of Illinois.

Suit by Charles H. Brownell, trustee, against the Louisville &
8t. Louis Railway Company, Jacksonville & Southeastern Railway
‘Company, doing business as the Jacksonville Southeastern Line,
Jacksonville, Louisgville & St. Louis Railway Company, Louisville,
Evangville & St. Louis Consolidated Railway Company, Marshall
P. Ayers, Augustus E. Ayers, and John A. Ayers, partners as M.
P. Ayers & Co., to foreclose a trust deed, and cross bill by Marshall
P. Ayers, Augustus E. Ayers, and John A. Ayers, firm of M. P.
Ayers & Co., against Charles H. Brownell, trustee, Louisville & St.
Louis Railway Company, Jacksonville Southeastern Railway Com-
pany, doing business as the Jacksonville Southeastern Line, Jack-
sonville, Louisville & St. Louis Railway Company, Louisville, Evans-
ville & 8t. Louis Consolidated Railway Company, William 8. Hook,
and Mary B. Hook, to determine the relative rights of the bondhold-
ers. There was a decree of foreclosure and distribution, from which
Mary B. Hook appeals.

Isaac L. Morrison and Thos. Worthington, for appellant.
William Brown, for appellees.

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis-
trict Judge.

JENKINS, Circuit Judge. The contention here involves the
relative rights of the holders of the mortgage bonds issued by the
Louisville & St. Louis Railway Company. In a suit brought by the
trustee to foreclose the trust deed securing such bonds, the ap-
pellees filed their cross bill against William 8. Hook, subsequently
amended by bringing in the appellant, to obtain adjudication of
such relative rights. The cross bill asserts that the Jacksonville
Southeastern Railway Company contracted with the Louisville &
8t. Louis Railway Company to build the railroad of the latter com-
pany from Centralia to Drivers, in consideration whereof the latter

i Petition for rehearing overruled. For opinion on rehearing, sce 64 Fed. —,
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company was to issue and deliver to the former company its bonds,
247 in number, and in the aggrégate amounting at par value to
$247,000;, that the Jacksonyille Company was without funds to
construct the road, and that at its request the appellees furnished
the necessary money for that purpose from time to time as the work
progressed; that the Jacksonville Company gave its promissory
notes to the ‘appellees for such advances, and delivered to them
125 of the. bonds, of $1,000 each, as collateral security therefor,—
and claims that the several advances, with interest, amounted at
the filing of the cross bill to about the sum of $120, 000 It further
alleges that, at the time of the execution of the bonds, William

ook was, president of the Jacksonville Southeastern Railway
Company; that he became the custodian of the remaining 122 of
the issue of bonds; “that he is not entitled to the same in his per-
sonal right, and that, whatever of right he may have, it is subordi-
nate and inferior in equity to the right of the complainants; and
that he has no legal right to the bonds, other than as president of
the Jacksonville Southeastern Raulway Company.” The cross bill
prays that the debt of the appellees against the Louisville & St.
Louis Railway Company may be held to be superior to the claims
of all others, and that it be paid out of the proceeds of sale. Mr.
Hook answers the cross bill, claiming that the remaining 122
bonds had been lawfully transferred to him for value, and the ap-
pellant answers. that she acquired the same through the gift of
them to her by her husband, and asserting title to the bonds at
the time of the gift to have been perfect in her husband, William
8. Hook, and praying that her title to the same may be protected
by the decree of the court. Upon replication and issue thus joined,
evidence was taken before a master, who reported the same to the
court. Subsequently, on the 1st day of November, 1893, a final de-
cree was passed in the court below upon the original and upon the
cross bill, adjudging a.sale of the road, and also adjudicating the
distribution of the proceeds of sale between the appellant and
appellee. With respect to the contention involved, the decree finds
as follows:

(14) That in the year 1887 the Jacksonville Southeastern Railway Company
entered into a contract with the defendant company, the Louisville & St.
Louis Railway Company, to build and construct for said last-named com-
pany a railroad from the city of Centralia to the town of Drivers, a distance
of about seventeen miles, and in consideration thereof the sald Louisville &
St. Louis Railway Company was to issue and deliver to the Jacksonville &
Southeastern Company its bonds secured by deed of trust upon said railway
80 constructed, which sald bonds ‘and deed of trust or mortgage are specified
in said original bill. , (15) That said rrailway was constructed in accordance
with the terms of said contract, -and thereupon the Louisville & St. Louis
Railway Company issued and delivered to the Jacksonville Southeastern
Railway Company two hundred and forty-seven of its bonds, of the denomina-
tion of one thousand dollars each, bearing interest at the rate of five per cent.
per annum, and the same bonds speciﬁed in the said original bill, and secured
to be paid by the mortgage also specified in said original bill. (16) That at
the making of said contract the said Jacksonville Southeastern Railway Com-
pany was without the means or ready money to construct said railway, and
that M. P. Ayers & Co., the complainants in said cross bill, at the request of
the sald Jacksonville Southeastern Railway Company, furnished the neces-
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sary money for that purpose, and the Jacksonville Southeastern Railway Com-
pany executed and delivered to the said M. P. Ayers & Co. its promissory
notes therefor, and with said notes delivered to the said M. P. Ayers & Co. one
hundred and twenty-five of the said bonds, numbered from 1 to 125 inclusive,
as collateral security for said advances. (17) That, at the delivery of said
bonds by the Jacksonville Southeastern Railway Company to the said M. P.
Ayers & Co., it was agreed between them that the said bonds so delivered
should be the first and best lien on said mortgage estate, and superior to that
of any other bonds of the same class. (18) That the defendant William 8.
Hook, at the delivery of said bonds and at the making of said agreement,
was the president of the said Jacksonville Southeastern Railway Company,
and that afterwards he, the said William S. Hook, while president as afore-
said, took the remaining one hundred and twenty-two of said bonds, num-
bered from 126 to 247, both inclusive, without the authority of said Jack-
sonville & Southeastern Rail*ay Company, and with full knowledge and
notice of the said agreem~i. with M. P. Ayers & Co., and delivered the same
to Mary B. Hook, his wife, as a gift, and that the said Mary B. Hook now
holds the same, ara nas filed them in this case. (19) That the allegations of
the said cross kPZa and amendment thereto are true, and that the equities are
with the comjainants, M. P. Ayers & Co.

The decree thereupon adjudged that out of the net proceeds
of sale the master should first pay to the appellees the sum due
on the 125 bonds held by them, and in case of any overplus he
should pay the same to Mary B. Hook, until her full amount was
paid. The appellant brings here for review the decree of the
court below, so far as it adjudges the relative rights of the con-
testing parties with respect to priority in payment of the bonds.
The facts, as disclosed by the record, are mainly undisputed. Upon
one material point only can there be said to be controversy. The
undisputed facts may be thus summarized:

Prior to any transfer of the bonds in question the Jacksonville
Southeastern Railway Company owned and operated a line of
railway from Jacksonville to Litchfield. The road was bonded
in the sum of $1,420,000, of which amount $194,000 remained in
the treasury of the company. Mr. Hook was president, and
the appellees Marshall P. and Augustus E. Ayers were two of
the directors, of the company; the former being also its secre-
tary, and the latter being also its vice president. These three
persons held equal amounts of the stock, their joint holdings ag-
gregating over $600,000, and constituted the controlling interest.
Mr. Hook, on the 1st day of February, 1887, and in behalf of
a syndicate of six gentlemen, contracted with the receivers of
the Wabash, St. Louis & Pacific Railway Company to operate
certain lines from Pekin to Jacksonville, and from Havana to
Springfield (now known as the Chicago, Peoria & St. Louis Rail-
way); the syndicate to pay operating expenses and taxes, and
to pay the receiver the one-half part of the net profits. In this
syndicate, Mr. Hook held a one-half interest, and Marshall P.
Ayers and John A. Ayers, two of the appellees, each held a one-
tenth interest. The bank account with the appellees was kept in
the name of the Jacksonville Southeastern Railway Company, but,
to their knowledge, embraced the earnings of all the lines. The
net earnings of the leased lines accruing to the syndicate on July
1, 1887, amounted to $38,006.57, and were deposited in the bank ac-
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" count of the -appellees to the credit of the Jacksonville South-
eastern Railway Company.  On July 4, 1887, the bank account
~exhibited a-credit of some: 38 500, but the appellees held the notes
of the company- for §$65,000, meneys advanced. In that month Mr.
“Hook sold the $194,000 of bonds remaining in the treasury of the
Jacksonville Company, realizing . therefrom $174,600 in cash, which
on the 5th day of July was deposited in the bank of the appellees
1o the credit ‘of the Jacksonville Company. . On the 7th day of .
~July the compa.uy ‘took up its note held by the ‘appellees. This
transaction -was had upon the understanding that the appellees
should thereafter advance the necessary means to construct the
“Louigville '& 8t. Louis Railway line from Centralia to Drivers,
~which the Jacksonville Company had contracted to build. In
{October, 1887, the moneys of the Jacksonville Southeastern Rail- -
way Company: in the bank seem .to have been exhausted, and ad-
vances were made by the appeHlees to that -company, and were
used in the construction of the Louisville & St. Louis Railway.
'On the 14th of November, 1888, the balance due for such advances
“amounted to $35,000, for which a note was given as hereafter stated.
On October 1, 1887, the Louisville & St. Louis Railway Company
executed and dehvered ity trust deed securing the issue of 247
bonds of $1,000 each. These bonds were early in the month of
December,. 1887 delivered to the Jacksonville Company for the
. construction of the road. ‘The line was.thrown open to the public
“and operated for traffic on and after the 4th day of December, 1887.
On the 1st day of January, 1888, interest upon the bonds of the
Jacksonville Company matured to the amount of $42,500, and the
‘tompany was without medns to meet the indebtedness. Mr Hook
.applied to the appellees for a loan to the company to meet that
payment, and they agreed to and did advance the necessary money
- upon collateral security, receiving the company’s note, dated De-
.‘cember 30, 1887, for $42,500 at 90 _days, with 7 per cent, interest.
The note recites ‘that theré was deposited with the appellees as
~collateral security “for payment of this or any other liability or
liabilities of ours to said bank, due or to become due, or that may
be hereafter contracted, the followmg property, viz. bonds of the
Louigrille and 8t Louis Railway Company, amounting to the sum
of $125,000, being numbered from 1 to 125 inclusive.” The note
‘'was s1gned “Jacksonville Southeastern Railway Company, by
William 8. Hook, president. Attested: M. B. Ayers, Secretary.”
On the 1st of July, 1888, another installment of interest on the
Jacksonville Railway Oompanys bonds to the amount of $42,500
became due, and that company was without means to meet the
payment. Mr. Hook proposed to the syndicate operating the leased
lines, and ‘also to the appellees, that, as both had made large ad-
~vances to the Jacksonville Company, they should advance in equal
amounts the money required to pay that interest. The plan was
carried into effect, the members of the syndicate advancing one-
half of the amount, and the appellees advancing the other half.
The appellees, for thelr advance, took the note of the company,
signed by Mr. Hook as president and attested by Mr. M. P. Ayers
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as secretary, dated August 1, 1888, at 60 days, with 8 per cent. in-
terest; and Mr. Hook on the same day executed a note for a like
amount for the sum advanced by the syndicate, which was de-
livered to Mr. Marcus Hook to hold as trustee for the benefit of
the syndicate. On the 31st of May, 1888, the net earnings of the
leased lines operated by the syndicate, and which had been de-
posited in the bank account to the credit of the Jacksonville Com-
pany, amounted to $69,125.05, and had been consumed by the rail-
way company in the construction of the Louisville & St. Louis Rail-
way, and for its own purposes. At that time Mr. Hook, as presi-
dent of the Jacksonville & Southeastern Railway Company, exe-
cuted its note dated May 31st, one day after date, for $65,000,
_ with 6 per cent. interest, on account of that indebtedness of the
Jacksonville Company to the syndicate, and the note was delivered
to Marcus Hook as trustee for the benefit of the syndicate. The
remaining 125 bonds of the Louisville & St. Louis Railway Com-
pany were about January, 1888, deposited by Mr. Hook with the
American Exchange Bank of New York, subject to the order of
T. J. Hook & Co., a firm which was substantially William 8. Hook,
in trust for and subject to the order of the syndicate, and as security
for such amount as might be due from the Jacksonville Company.
Upon the execution of the §65,000 note to the syndicate a dividend
was declared of that amount, and receipts were taken by Marcus
Hook from each member of the syndicate (exeept Mr. John A.
Ayers, who appears to have been ill at the time) for the proportion
coming to each. These receipts were delivered to Marcus Hook,
and represented the share of each in the $65,000 note, but no money
was paid thereon at the time. In the month of June, 1889, William
S. Hook, at the suggestion of Mr. John A. Ayers, agreed to purchase
the interest of the other members of the syndicate. At this time
one Southworth, a judgment creditor of the Jacksonville Company,
was seeking to obtain the appointment of a receiver of the railway.
To avert that result it became necessary to give a bond in the sum
of $10,000, and to obtain a snpersedeas upon appeal from the judg-
ment which he had obtained. All the members of the syndicate,
except Mr. Hook, were unwilling to assume any obligation in that
respect. There were also unpaid taxes owing by the Jacksonville
Company, and the sum of $42,500 of interest was maturing on the
1st day of July. The syndicate had also outstanding obligations
with no means to pay the same, save such amount as could be
realized on the 122 Louisville & St. Louis bonds held as collateral
for advances to the Jacksonville Company. Mr. William 8. Hook
thereupon, at the suggestwn of Mr. John A. Ayers, assumed the
giving of the bond in the Southworth case, and all obligations of the
syndicate, and purchased the interest of the other members of
the syndicate on the basis of $30,000 for the entire interest of
the syndicate in the property. Mr. Hook paid each member of
the syndicate for his interest on that basis, each of the appellees
John A. Ayers and Marshall P. Ayers receiving $3,000 from Mr.
Hook for his interest. Mr. Hook also subsequently paid the South-
worth judgment, amounting to some $7,000. On November 14,
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1888, 'the Jacksonville Southeastern Railway Company, by William
8. Hook president, and M. P. Ayers, secretary, executed its promis-
sory note for $35,000, which was delivered to the appellees This
note recites that the bonds of the Louisville & St. Louis Railway
Company, numbered from 1 to 125 inclusive, are given as collateral.
This note was given for the balance of account due by the Jack-
sonville Qompany, and represents moneys which were used in the
construetion of the Louisville & St. Louis Railroad. The debt due
to the appellees is represented by the three notes of $42,500,
$21,250, and $35,000 respectively, the first two being for moneys
advanoed to the Jacksonville Company to pay interest on its own
bonds, and the latter for advances to that company to construct
the Louisville & St. Louis Railway line.

The parties agree that at the time of the deposit of moneys
by the Jacksonville Company, and the payment of its note to the
appellees, in July, 1887, it was arranged ‘that in consideration
thereof the appellees should advance money to be used in the con-
struction of the road from Centralia to Drivers. They disagree
ag to the condition upon which such advances should be made.
One of the appellees asserts that Mr. Hook stated “he would secure
us,” but in what way is not disclosed; another, that Mr. Hook
promised they “should be reimbursed by the sale of the Louisville
& Bt. Louis bonds,” then not in existence; the third does not seem
to speak to the transaction in question. Mr. Hook insists that,
in consideration of the payment of ‘the Jacksonville Company note
at that time, the appellees agreed thereafter to make the necessary
advances to the amount of the note then paid. He controverts any
agreement to pledge the bonds when they should be issued. Sub-
sequently the appellees took specific bonds in pledge for their ad-
vances. If they did not know on the occasion of the first of these
loans that the remaining 122 bonds were claimed to be held in
trust for advances made by the syndicate, of which two of the
appellees were members, to the Jacksonville Company, they cer-
tainly knew it beyond contention on the 31st day of May, 1888,
when they were so informed by Mr, Marcus Hook. Thereafter they |
made advances, taking the notes of the Jacksonville Company se-
cured by specific pledge of the 125 bonds held by them, and without
any claim made upon the remaining 122 bonds. The two cross
complainants, who were members of that syndicate, with that
knowledge, sold to Mr. Hook their interest in the syndicate, receiv-
ing from him $6,000 therefor. No claim of an equitable pledge of
the 122 remaining bonds would seem to have been made by the ap-
pellees before their examination in November, 1892. They assert
no such claim in their cross bill filed in July, 1891, The decree
finds no such agreement. If it be possible to establish an equi-
table pledge in the light of this evidence and of the subsequent acts
of the cross complainants, it is sufficient to say that no such alleged
pledge is charged in the bill, or made the foundation of the decree.

The decree finds that in December, 1887, upon the delivery of the
125 bonds to the appellees in pledge, it was agreed between them
and the Jacksonville Company that the “bonds so delivered should
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be the first and best lien on the said mortgaged estate, and superior
to that of any other bonds of the same class.”

The evidence upon which this finding is sought to be rested, is as
follows:

Mr. John A. Ayers states as follows: “Statement was made that
these bonds should be transferred to us from No. 1 to 125, Louis-
ville & St. Louis, as security for advances made by M. P. Ayers &
Co., of $42,500.” This was undoubtedly correct, and is the trans-
action disclosed by the written contract. Upon being pressed
whether anything further was said “about the bonds,” he replied,
“The statement was then made that the Louisville & St. Louis
bonds were to be sold to reimburse us for the advances made to the
Jacksonville Southeastern.” The subject of the interview had re-
lation to the loan of $42,500. The witness does not state that
reference was made to any other bonds than those actually pledged.
It probably was contemplated that those should be sold to meet
the advance of $42,500. They amounted at par to more than thrice
the amount of the loan, and their sale was authorized by the
pledge. It seems improbable, if the appellees were at the time
gseeking further security for the then present advance, that they
ghould not then have demanded and received it. The whole issue
of bonds was then in existence, to their knowledge. They had
been signed by Mr. Marshall P. Ayers, one of their number, as
secretary; and all of the appellees were in a position to be fully
informed of the transactions with respect of all the lines of railway,
being largely interested in all, and officially connected with all.
Mr. Marshall P. Ayers states the understanding to be that the
notes—that is, the three notes now existing—were to be paid out of
the sale of the Louisville & St. Louis bonds when they were sold.
He speaks in a very general way. He does not particularize the
specific bonds, or state that he refers to the whole issue. His
testimony is quite consistent with the written pledge of the 125
bonds for the loan of $42,500, and for the notes thereafter executed.
He is unwilling to say that the appellees were to be paid out of the
remaining bonds to the exclusion of other creditors of the company.
Mr. Augustus E. Ayers states that, at the time of the application
for the loan of $42,000:

“I then said to him that I would like some bonds as security, for the reason
that I did not know what the financial condition of the country would be,
and that T wanted some bonds in New York to use as collateral. He said he
would get me $125,000 in bonds; that that was all that would be issued until
the completion of the track; and, more than that, he said that all the bonds

should be held intact to pay any advances of M. P. Ayers & Co. to the rail-
road line.”

But upon cross-examination he states as follows:

“We then took a note for $42,500, and to aid us in raising money, if it was
essential, he gave me an order with it for $125,000 in bonds, and said that all
the balance of the bonds belonged to the railroad treasury or syndicate.”

This witness would seem to be mistaken in his assertion that
Mr. Hook represented at the time of this conversation a stated
number of bonds were all that could be issued until the comple-

v.63r.no.3—23
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~tion of the track. He places the conversation in the last week of
December, 1887, at the date of the note. It took place in the
presence of Mr. John A. Ayers. The latter, in his testimony,
makes no such statement. Mr. Hook denies any such statement.
As a'matter of fact the road was completed and in full operation on
the ‘4th day of December previous. That was matter of public
notoriety. The witness was oné of the directors of the company,
and ‘¢éould not have been ignorant of the completion of the road,-
and could not have been-imposed upon by such a statement, if it
was made. It may further be observed that his assertion that
he was promised by Mr. Hook “that all the bonds should be held
in trust to pay any advances of M. P. Ayers & Co. to the railroad
line,” if he would' apply the remark to include the remaining 122
bonds, ‘i8 irreconcilable with the statement that Mr. Hook . in-
formed him at the time that the balance of the bonds belonged to
the syndicate. This theory of an-equitable pledge to the appellees
of the 122 bonds conflicts with the express declaration of the
notes accepted by them, signed by one of the appellees as secretary
of the ‘Jacksonville Gompany, upon ‘the occasion of subsequent
advances, and ‘stated to be secured by the pledge of the 125 bonds.
It conflicts with the-evidence of the cross complainants themselves,
one asserting his information at the time that the bonds were held
in trust for the syndicate. It is in conflict with the subsequent
action of Marshall P. Ayers and John A, Ayers, who, as members
of the syndicate, sold their interest therein to Mr. Hook with
knowledge that he claimed that these 122 bonds were held in
trust as collateral security for the ¢laim purchased of them. The
testimony of Mr. Hook with respect to this transaction appeals to
us as entirely consistent with the contract executed, to accord with
the subsequent acts of the appellees, and to be supported by the
testimony of the appellees themselves. He states:

“T did refuse to give him more bonds than the 125 bonds to secure the
$42,500 note, and assigned as a reason that I intended to hold these bonds,
the 122,000, to secure the syndicate for advances made by the Chicago, Peoria
& St. Louis Company to the Jacksonville Southeastern Railway Company. 1
did not at that time state to A. E. Ayers that the 122 bonds were to be held

to secure any advances made by M. P. Ayers & Co. to the Jacksonville South-
eastern Railway Company.”

The evidence of Mr. Augustus E Ayers is only to be reconciled
with itgelf and with the subsequent conduct of the parties, and
with the written agreements, upon the construction that the 125
bonds pledged as collateral to the note of $42,500 should serve
‘as eollateral for any future advances that the appellees might make;
and that was undoubtedly the fact, as expressly stated in the
written contract of pledge. . And, ﬁnally, it i3 to be observed that
there i no assertion of any such claim of equitable pledge in the
cross bill, or of any claim in the cross bill or in the evidence that
the 125 bonds pledged were to be a first lien upon the mortgaged
estate in priority to the other bonds secured by this trust deed.
It proceeds solely upon the theory that the 125 bonds, and those
alone, were pledged; and it claims that the dppellees are entitled
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to priority of payment for those 125 bonds over the 122 remaining
bonds, because, and only because, the latter are in fact the property
of the Jacksonville Southeastern Railway Company, and are held
by Mr. Hook merely as custodian of that company. The finding
of the seventeenth paragraph of the decree that it was agreed
that the 125 bonds should be the first and best lien upon the mort-
gaged estate, superior to that of any other bonds of the same class,
has no support in the allegations of the cross bill, or in the evi-
dence before the court.

We are next confronted with the claim presented by the cross
bill, and upon which the appellees predicate their demand for prior-
ity in payment of their bonds, namely, that the 122 remaining
bonds are in fact the property of the Jacksonville Southeastern
Railway Company, and held by Mr. Hook as president of the
company, and merely as its custodian, and that any right of his
thereto is subordinate and inferior in equity to the rights of the
appellees. The decree, by the eighteenth paragraph, finds that Mr.
Hook took the bonds without the authority of the Jacksonville
& Southeastern Railway Company, and with full knowledge and
notice of the agreement alleged to have been made with M. P.
Ayers & Co. that the 125 bonds delivered to them should be the first
and best lien on the mortgaged estate, and superior to that of any
other bonds of the same clags. We have reached the conclusion
that no such agreement was made, and the question of notice of it
to Mr. Hook therefore passes out of the case. So that the ques-
tion remains whether these 122 bonds are the property of the Jack-
sonville Company, and were taken by Mr. Hook without the author-
ity of the company, or whether they became his property by the
transactions detailed in the evidence. Mr. Hook claims that the
122 bonds were, about the 1st of January, 1888, deposited by him
with the American Exchange National Bank of New York, sub-
ject to the order of T. J. Hook & Co., and held by T. J. Hook &
Co. subject to the order of the Chicago, Peoria & St. Louis Syndi-
cate as collateral security for such advances as had been or should
be made by the syndicate to the Jacksonville Company. The nots
of the Jack8onville Company for $65,000, dated May 31, 1888, was
delivered to Marcus Hook as trustee of the syndicate. On October
1, 1889, William S. Hook caused to be indorsed on that note a
credit of $61,000 as the purchase price of the 122 bonds, which he
then took to himself, and claimed to own absolutely. The prin-
cipal stockholders of the Jacksonville Company were Marshall P,
Ayers, Augustus E. Ayers, William 8. Hook, and Elliott & Dunn,
of Philadelphia, their holdings amounting to about $930,000 of
the $1,000,000 of capital stock. The syndicate, or in other words,
the Chicago, Peoria and St. Louis Railway Company, was composed
of William 8. Hook, M. P. Ayers, John A. Ayers, Edward L. Mec-
Donald, E. 8. Greenleaf, and Charles 8. Rannells. Prior to this
indorsement of payment, Mr. Hook had purchased all the interest
of his associates in the syndicate. It is contended with great
earnestness that the transactions of Mr. Hook in transferring the
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122 bends, and in purchasing and taking them to himself, were void,
and that the bonds still remain the property of the Jacksonvﬂle
Southeastern Company. This contention is sought to be supported
upon the familiar principle that one occupying fiduciary relations
cannot deal with the subject matter of his trust upon his own ac-
count and for his own advantage, to the injury of those whose in-
terests he is bound to protect. But it is a mistake to suppose
that such transactions are absolutely void. They are at most
voidable at the instance of the cestul que trust. Such dealings
are upheld when they are fair and in good faith, and without im-
peachment of the fiduciary relation. Oil Co. v. Marbury, 91 U.

8. 587; Tyler v. Hamilton, 62 Fed. 187-189. The transactions com-
plamed of here, if unfair and wrong, were injurious to the Jack-
sonville Company, and can only be impeached by that company,
its creditors or shareholders. Certainly they cannot be impugned
by the appellees, who are.in court simply as pledgees of the other
bonds. The cross bill makes no attack upon those transactions as
in any way detrimental to the company, its creditors or share-
holders. It may be further remarked that the transfer of these
bonds in trust for the syndicate was known to the appellees prob-
ably at the time of the making of the first note, certainly before
the making of the last two. = Two of the appellees were members
of the syndicate, and disposed of their interest therein, and in the
122 bonds so held as collateral for the advances to the syndicate,
to Mr. Hook, and received from him the consideration therefor.
They would seem to be esto é)ped by their conduct from denying
the right of Mr. Hook to hold the bonds as collateral for the debt
due the syndicate. Hotel Co. v. Wade, 97 U. 8. 13. If the trans-

action by which the bonds were taken by Mr. Hook absolutely
upon crediting a certain amount upon the notes was unwarranted,
it can only be gainsaid by the Jacksonville Company, its creditors
and shareholders; and if it were void Mr. Hook could still hold
them as collateral for the debt to the syndicate, if that pledge
is sustained. We are of opinion that the appellees are in no con-
dition, suing neither as creditors nor shareholders, to contest the
right of the appellant to the bonds.

The appellant insists that that portion of the decree is erro-
neous which directs the payment to the appellees of the full amount
of the 125 bonds, with interest, since they hold them as collateral
security for a smaller indebtedness. We find in the record no
assignment of error which presents that question to our con-
gideration, and must therefore decline at this time to express any
opinion upon it. If error in that respect has intervened, it can
be corrrected by the court below upon reconsideration. The de-
termination of that question, we suggest, may well be postponed
until the distribution of the proceeds of sale. They might prove
sufficient to render the question of no practical moment. The
decree is reversed, and the case remanded for further proceedings
in accordance with this opinion.
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CITY OF SUPERIOR v. NORTON et al!
(Circuit Court of Appeals, Seventh Circuit. October 16, 1893))
No. 107.

Mounicipal, CORPORATIONS—EXECUTION OF CONTRACTS—CITY COMPTROLLER.

In that chapter of a city charter which defined the powers and dutles
of the city comptroller it was provided that he should “countersign all
contracts made with the city, if the necessary funds shall have been pro-
vided to pay the liability that may be incurred against the city under
such contracts, and no such contract shall be valid until so counter-
signed;” while the chapter defining the powers and duties of the board
of public works declared that “all contracts shall be signed by the mayor
and clerk, unless otherwise provided by resolution or ordinance, provided,
however, that no contract shall be executed on the part of the city until
the city comptroller shall have executed the same and made an indorse-
ment thereon showing that sufficient funds are in the city treasury, or
that provision has been made to pay the liability that may accrue under
such contract.” Held, that a contract of the city, imposing pecuniary
obligation payable out of the revenue of the current year, not counter-
signed by the comptrolier, was invalid, although the contract was made

by another department of the city government than the board of public
works.

Appeal from the Circuit Court of the United States for the West-
ern District of Wisconsin.

Suit by Ann E. Norton and William F. Norton, Jr., against the

city of Superior for specific performance. Complainants obtained
a decree. Defendant appeals.

The appellees filed their bill in the court below to enforce the specific per-
formance of a contract for the conveyance of certain real estate situated in
the city of Superior. In 1890 the board of park commissioners of that city
adopted & plan for a boulevard and park system for the city, extending from
St. Louis bay on the west, easterly and northeasterly to the Bay of Superior,
a distance of several miles. In the central portion of the system it was de-
signed to have a large park. The lands of the appellees which form the sub-
ject of contention here were situated within the territory embraced by the
system, and were desired to be acquired by the city authorities for the pur-
poses of the proposed park. The city, under the authority of its charter, in-
stituted proceedings for the condemnation of the lands by the exercise of the
right of eminent domain. Pending these proceedings, the parties negotiated
for the purchase of the lands by the city, which resulted in a contract dated
December 16, 1890, between the board of park commissioners of the one
part and the appellees of the other part, by which the premises were agreed
to be sold to the city for the price of $33,083.50, payable upon the delivery of
a good and valid warranty deed at any time on or before six months from
that date, with interest at 7 per cent. per annum, which sum the city of
Superior, by the board of park commissioners, agreed to pay. This contract
was ratified and approved by resolution of the common council of the city
on the 6th day of January, 1891. .

The defendant interposed three pleas to the bill, in substance as follows:
First. That previous to the contract the common council had not provided the
money or funds to discharge the liability created by it, and that there was no
money in the treasury at the time of the execution of the contract, nor at
the time when the deeds were to be delivered, available to pay the liability
and indebtedness thereby incurred; and that the common council did not,
by the resolution approving the contract or otherwise, provide for the coilec-
tion of 4 direct annual tax sufficient to pay the principal and interest of the

! Rehearing pending.



