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universal babel of protest would be raised throughout the land
against the injustice, the innovation, and the impertinence.
In the eye of the law, and by force of law, this Beaver Pond

spring is in West Virginia; and the service made by the officers of
Tazewell county upon agents "on the premises" of the appellant com-
pany was null and void. This company, in laying pipes in Mercer
county leading from Bluefield to this spring, and in erecting build-
ings and placing machinery at the Beaver Pond spring, was not
"doing, business" in the state of Virginia, and was not amenable
to the provisions of section 1105 of the Code of Virginia, authorizing
the process to be served on any of its agents. It is plain, therefore,
that the court below erred in disregarding the rule of evidence pre-
scribed by the Virginia act of assembly of February 11, 1845; in
. treating the plat of Hall, Harman, and Hale as inconclusive; in al-
lowing any line to be run by a civil engineer other than that of the
three surveyors; in accepting the report and plat of that engineer,
laying down a different line between East River mountain and
Peery's milldam in lieu of the line and plat already established by
law; and in accepting this engineer's line as proving that the Beaver
Pond spring was in Tazewell county, Va., and rejecting the line and
plat of the three surveyors, which placed this spring in Mercer
county, W. Va. In the course of political events, this line, formerly
of counties only, has become the boundary line between two states;
and it is incompetent for any court, in a suit between private per-
sons, by the appointment of an engineer or otherwise, to change
that line for any purpose, whether to affect the rights of citizens,
or to enlarge or diminish the territorial jurisdiction of courts., or
to augument the domain of one state at the expense of another
state.
The decree of the court below, from which this appeal is taken,

must therefore be reversed f(>r want of jurisdiction, and the suit
dismissed, but without prejudice to the plaintiff below in any suit
which he may institute in a court of competent jurisdiction to en-
force any rights he may have as riparian owner of lands lying upon
the stl1eam supplied from the Beaver Pond spring, which has been
the chief subject of the present litigation.

INTERNATIONAL TRUST CO. v. CARTERSVILLE IMPROVEMENT, GAS
& WA'l'ER CO.

(Circuit Court, N. D. Georgia. May 25, 1894.)

No. 534.

1. EQl1ITY-JURISDICTION-ADEQUATE REMEDY AT LAW.
The trustee under a mOltgage on the property of a gas company has

no right of action in equity against a city to recover money which the
city agreed to pay the company for gas used in lighting the city, and
which the company pledged directly to the trustee for the sole purPQ.se
of paying interest on the mortgage bonds and the creation of a sinking
fund, there being a complete remedy at law for the breach of a contract
, to pay mouey.
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2. BY GAS COMPA:WY1rEOREPWSPnE-P,ffiTIES.
, A city canriot be joined. ,a$ a. defendant.. In a foreclosure sult by the
trustee under a mortgage 'given by a gas company,. on the ground that
it owes the company nioIiey for city lighting,· and that any" money so
to. become due W3,Sl plp-dged: ,bY the lllQftgaJe directly to tlie trustee for
the sole purpose of payinlf interest and forming a sinking fund.

This was a suit in by the International Trust Oompany
against the Cartersville· Improvement, Gat'! & Water Oompany, to
foreeldse ,. a mortgage. The city of Oartersville was afterwards
madeapa:rty,by amendments, and it demurred to the amended or

bill. Demurrer sustained.
& 'Swain, for complainants. ,

Glenn & Maddox and J. W. Harris, Jr., for defendants.

NEWMAN, District Judge. The original bill filed in case
was by the complainant, as to foreclose a mOrtgage made
to it, as such, for the of certain bonds issued bJ'the
Cartersville ImprovemeIlt, Gas & Water Company. Subsequently,
an amendment was filed to the bill, in which the city of Oarters-
ville WaS;made a party. The allegations in the amended bill are

as follow$: That on August 8, 1888, the mayor and
aldermen of the city of Cartersville made and executed a certain
contI'&ct with theOrieilt llluminating Oompany, a Mftine corpora-
tion, in which there was a provision for the organization ofa cor-
poration to be known as theOartersville Improvement, Gas &
Water OompanYi and further· providing that upon the organization
of the company the Orient,Oompany should transfer'
, and assign to it the. said c.ontract and franchises therein provided
for, and that the said improvement company should thereupon as-
sume the powers, and .duties and obligations in-
cumbent upon said Orient, Oompany, who should thereupon be re-
leased. therefrQm, and that the obligatioIisand liabilities incident
thereto should immediately vest in said improvement company. It
is further provided that thel'eupon the obligations of the city of·
Oartersville ,to tue Orient Oompany should at once vest in the im-
provement company, as fully and compl,etely. as if said contract
had originally been made with said improvement company. It
is further alleged that the Oartersville Improvement, Gas & Water
Company was afterwards organized and came into existence, and
that the Orient Oompany assigned to it 1111 its rights, etc., as pro-
vided in the contract, and that the city of Cartersville recognized
the same. FUl;'tl:ter, on the 1st day of May, 1889, the improvement
company commenced lighting the streets of the city of Oartersville,
as provided for in the contract, by flltnishing 75 lamp-posts in the·
streets of said city, in accordance wit1;lthe provisions ·of the con-
tract with the ,Orient Company. (An amendment to the c{)ntract
had provided for ., 75 instead of. 50, as in the original con-
tract.) 'FliM;het;Jhat oll·'May 6, city of, Oartersville ac-
cepted said plant and said gas. as· a compliance by the im-
provement company and:..fhe 0rientCOtnpaIiy with their contract.
It is further alleged that the improvement company
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transferred to complainant the contract of the city of Cartersville,
so far as concerned the right to collect and receive any sum
which might at any time come due from the city of Cartersville on
account of lights supI;llied from gas posts on the streets of the city,
of which assignment the said city had notice before any payment
became due. On November 9, 1888, the improvement company
executed and delivered to complainant its mortgage, which is being
foreclosed in the original bill. By the terms of said mortgage, it
is provided that all sums of money promised and paid
by the city of Cartersville under the contract for the use and
maintenance of the gas plant should be and were directly pledged
to complainant for the sole purpose of paying interest upon the
bonds as the same might from time to time mature, and that any
surplus after the payment of interest then due should be placed to
the credit of a sinking fund for the extinguishment of said bonds,
and that no part of the income of the improvement company, paid
by the city of Cartersville for the lighting of its streets by gas,
should be used for any other purpose than the payment of the
principal and interest of the bonds so secured, and that the said city
had ample notice before the maturing of any of its obligations for
the lighting of its streets. On May 10, 1889, a supplemental mort-
gage was executed, which, so far as material here, contained the
same provisions as the original m(wtgage. It is further alleged
that since the 1st of May, 1889, the improvement company did, until
the 25th day of August, 1892, continue to supply gas, according to
its said contract, from 75 posts, at the rate of $1,875 per annum,
or $468.75 per quarter, and it is claimed that these sums became
due to complainant. On the 7th day of September, 1889, at
a meeting of the mayor and aldermen of the city of Cartersville, a
resolution was in which it was conceded that the improve-
ment company had oomplied with its contract, and that the city had
become indebted to it in the sum of $625 from the 1st of :May to the
1st of September, and directed the payment of the same to the In-
ternational Trust Company. It is then alleged that the
mayor and aldermen of Cartersville have failed to pay to the In-
ternational Trust Company, as they should have done, on April 21,
1890, $334.80; June 27, 1890, $312.50; May 29, 1891. $482.10; and
June 22, 1891, $673.95,-and that the balance of said sums, with
7 per cent. interest from the time of their respective maturities, is
due by the city of Cartersville to complainant, which amount the
said city failed to pay, after being often requested to do so. It is
further alleged that in October, 1889, certain citizens of Carters-
ville filed suit against the City to enjoin it from paying to the im-
improvement company anything for street lighting, and to declare
the contract null and void, and to cancel it. This suit was tried in
the superior court of Bartow county, and afterwards taken to the
supreme court of the state, resulting in a judgment for the de-
fendant. One of the provisions of the contract of August, 1888,
was that should the city of Cartersville, at any time during a
period of five years from March, 1889, find itself obliged, by legal
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jUdgment or operation of law, to assess and colIed a tax against any
of the property of the said impro-rement company, then said city of
Cal"ltersvHle, in consideration of the reduced price at which gas was
furnished, and the ciIcumstances thereof, shall pay, or cause to be
paid,a sum of money equivalent to the amount of taxes so col-
lected. This referred to the city taxes, and not state and county
taxes. The bill alleges that this provision was intended to secure
remuneration for services rendered in furnishing gaslight to the
city, part of the compensation which was to be paid by the
city for lights, and was not intended to evade the payment of taxes,
and, had it not been for this clause of the contract, the price
charged would have been more than $25 per post for the 71) posts.
Yet, notwithstanding this provision of the contract, the city of
Cartersville has collected from the improvement company certain
sums of money named in the bill, and the city has also assessed the
improvement company for the year 1893. The bill claims that in-
asmuch as the city will owe for street lighting, according to the
terms of the contract, as much as the amount of the taxes so col-
lected, in addition to the rate per post which it agreed to pay, and
inasmuch as it is solely for the purpose described in the assignment
in the trust deed '01' mortgage, as including and covering that por-
tion of the income of the improvement company which was as-
signed, transferred, and mortgaged to complainant for the purpose
of securing and paying said bonds, therefore the right to
the said sums vested in complainant, and it has the right to collect
the same, and that the city has refused to pay the same, although
requested. It is also alleged that in the year 1892 the mayor and
aldermen of the city of· Cartersville passed a resolution repudiating
the contract between the city and the Orient Company and the
Cartersville Improvement, etc., Oompany, declaring the said con-
tract not binding, and wholly refusing to be bound thereby, and
putting the improvement company, complainant, and the public
generally on notice that said municipal corporation would not be
bound by said contract, and would not be bound by the terms
thereof. This is claimed to be a breach of the contract, and gives the
complainant the right to sue and recover damages for the same.
Notwithstanding the action of the mayor and aldermen of the city
of Cartersville, yet, hoping they would reconsider the same, it is al-
leged that complainant, in accordance with the terms of the con-
tract, continued to supply lights from 75 lamp-posts until the 25th
of August, 1892, at which time, finding that the said mayor and
aldermen persisted in their repudiation of the contract, and in their
refusal to be bound by its terms, it· ceased furnishing lights, al-
though it is now willing to resume· the furnishing of said lights
whenever the city is willing to resume payment, and to be bountl
by contract Complainant claims pay, not only for the lights so'
furnished, but for lights which would have been furnished during
the balance of said contract but for the repudiation of the same by
said city. It is alleged that the Ca,rtersville Improvement, etc., Com-
pany is insolvent It is further alleged that if the city had continued
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to pay for street lights the same would have inured to complainant
for the purpose of paying interest on bonds, as the company would
have been otherwise able to keep up its plant, and consequently the
entire damage resulting from the failure of said city to keep up its
contract is sustained by complainant; and complainant alleges that
it is injured and damaged in the sum of $32,500, the amount which
it should have received from the city, with legal interest on the
amounts respectively matured. It is further alleged that the Oarters-
ville Improvement, etc., Company's entire property consists in its gas
plant and its appurtenances, which are worth not exceeding the sum
of $20,000, and that said plant would have been worth considerablY
more, but for the repudiation by said city of its contract, and which
destroyed one of the principal uses of the plant. Oomplainant says
that the insolvency of the company was caused by the action of
the city in repudiating its contract. It alleges that the relief
prayed'for and against the city is incidental to the relief 1ll'3,yed foJ'
against the improvement company, and that the bill is tHea for me
purpose of securing complete relief in the premises. The further
allegations of the bill are such as show the necessity of a receiver
for the property of the Oartersville Improvement, etc., Oompany,
and the prayer is for the subpoena, injunction, receiver, and for
decree against the mayor and aldermen of the city of Oartersville
for the amount of its indebtedness to complainant, as set forth in
the bill, and the amount of damages sustained by complainant on
account of the breach of the on the part of the said mayor
and aldermen as aforesaid.
To this amended or supplemental bill a demurrer was filed by

the city of Oartersville. Argument has been heard on the de-
murrer, and the same submitted. The demurrer is as follows:
(1) "That as to this defendant the original bill and proposed amendment

constitute no cause of action cognizant in a court of equity, and, as to this
defendant, is without equity." (2) "This defendant further says that if there
be any cause of action existing in the original bill of complaint and proposed
amendment, as against this defendant, the same exists at law; that the plain-
tiff has a full, complete, ample,. and adequate remedy at law for any and all
of the causes of action, if such exist, set out in the said bill and amendment."
(3) "Because no legal cause of action can be maintained against the mayor and
alderman of the city of Cartersville for recovering municipal taxes paid by
the Cartersville Improvement, Gas & Water Company to the mayor and alder-
men of said city." (4) "Because the mayor and aldermen of the city of
Cartersville for·the year 1888 had no legal power of authority to enter into
the pretended contract of August 6,1888, whereby the property of the Carters-
ville Improvement, Gas & Water Company could be exempted from municipal
taxation, and whereby said company was to be indemnified by the mayor
and aldermen for municipal taxation for five years,- which said company might
be required to pay under the constitution and laws of Georgia." (5) "Because
the pretended contract of August 6, 1888, is not a legal, valid, and binding
contract, under the constitution and laws of Georgia, it not appearing that
the mayor and aldermen of the city of Cartersville, for the year 1888, were
authorized to make the contract creating said debt without first submitting
the question as to whether or not the debt should be created to the legally-
qualified voters of said city, and therefore no legal cause of action can be
maintained under the pretended contract." (6) "That there is a misjoinder of
parties in said bill and its amendment." (7) "That there is a misjoinder of
causes of action in said bill and the amendment thereto."
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:TOOproTIsion of themorfga.geexecuted by the Cartersville 1m-
Gas & Water Company to the International Trust Com-

pab'yjis,inthese words:' ,
"ltt_f$rther provided that all sums of money promised and hereafter paid

by QfCartersvllle upon,lts contract with said first party for the
ul'El, ap4 IQ#l(ltenance of a gas an4 electric plant (less the actual cost of
operating !3-nd,tnaintalnlng ,sald electric light as, paid by said city), shall be
ll-n<l pledged directly to the saId trustee for thepul'pose of paying
the Interestttpon said bonds as the same may from time to time matme."
,It is upon this clause of the mortgage or trust deed, and upon
thefact?f the recognition by the city of Cartersville of the trust
co'nlpari.y the propet person to whom. to make payrp.ent" and the

that they did make. such payment, that complainant
mainly its case for. relief, as the city. The two grounds
Which ,have1:)een argued on the hearing of. the, foregoing
demurrel'llrbli'irst, that the ,complainant has a plain and. adequate
remedy sf cp:nimon law; and, secondly, that the city is improperly
joined withthe originaldefendant under the facts set f?rth.
On the question, it is apparent that, if complainant' has any

rights at present against the city of Cartersville, it has a com-
plete remedy at law. An action for damages for the breach of a
contract, ..,and the recovery of rents already accrued, embracing taxes

the paid has become legally and properly a
part of or ,an addition to the amount dU'e by the city for gas), are
essentially matters for a common-law suit. There is nothing what-
ever in the matter, as thus presented, which makes it properly the
subject .of equity jurisdiction.
As to the second question, it is sufficient to say that, if com-

plainant has the right now to proceed against the city, it has, as
just stated, its clear remedy at law, and, if it has not a present
right of action, any aid which the court can give it in perfecting
its right to proceed against the city of CartersviUecan be fully
obtained without the presence of the city as a party. If com-
ulainant can properly invoke the action of the court at all in this
ease, it is for a decree assigning or transferring to it any indebted-
ness which may exist on the part of the city of Cartersville to the
improvement company., To obtain that the city is not a neces-
sary party. It seems clear, therefore, that the city of Cartersville
is improperly made a party, under the facts shown by the pleadings.
In the view that is taken of the case, it is unnecessary to con-
sider the validity of the contract between the city of Cartersville
and the improvement company, or the effect or extent of the
decision of the supreme court of Georgia in the case of Cartersville

Gas & Water Co. v. City of CaIltersville, 89 Ga. 683,
16, S. E., 25. The demurrer to the amendment, so far as it makes
the city of Cartersville a party, must be sustained.
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HOOK v. AYERS et aLI
(Circuit Court of Appeals, Seventh Circuit. October 1, 1894.)

No. 155.
-()oBPOJU.TIQNS-OFFICERS-RAILROAD BONDS".-PLEDGE.

A rai\r()ad company, being the owner of 247 bonds or another com-
pany. pledged 125 of them to cross complainants, M. P. Ayers & Co. At
or before that time the president of the company pledged the remaining
122 bonds to a syndicate. composed of himself, two of tire cr0S8 com-
plainants, and others, for IL debt due by the company; and this wltir
the knowledge of the cross complainants. Having subsequentiy
the interests of his associates in the syndicate, tire president undertook
to take title absolute to the bonds by crediting a certain amount upon tire
debt of tire railroad company. Held, that the transaction was at most
voidable at the suit of the railroad company, its shareholders or cred-
itors. and'could not be attacked by the pledgee of the other bonds.

Appeal foom the Circuit Conrt of the United States for the
:Southern District of Illinois.
Suit by Charles H. Brownell, trustee, against the Louisville &

St. Louis Railway Company, Jacksonville & Southeastern Railway
Company, doing business as the Jacksonville Southeastern Line,
Jacksonville, Louisville & St. Louis Railway Company, Louisville,
Evansville & St. Louis Consolidated Railway Company, Marshall
P. Ayers, Augustus E. Ayers, and John A. Ayers, partners as M.
P. Ayers & Co., to foreclose a trust deed, and cross bill by Marshall
P. Ayers, Augustus E. Ayers, and John A. Ayers, firm of M. P.
Ayers & Co., against Charles H. Brownell, trustee, Louisville & St.
Louis Railway Company, Jacksonville Southeastern Railway Com·
pany, doing business as the Jacksonville Southeastern Line, Jack-
sonville, Louisville & St. Louis Railway Company, Louisville, Evans-
ville & St. Louis Consolidated Railway Company, William S. Hook,
and Mary B. Hook, to determine the relative rights of the bondhold-
ers. There was a decree ()f foreclosnre and distribution, from which
Mary B. Hook appeals.
Isaac L. Morrison and Thos. Worthington, for appellant.
William Brown, for appellees.
Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis-

trict Judge.

JENKINS, Circuit Judge. The contention here involves the
relative rights of the holders of the mortgage bonds issued by the
Louisville & St. Louis Railway Company. In a suit brought by the
trustee to foreclose the trust deed securing such bonds, the ap-
pellees filed their cross bill against William S. Hook, subsequently
amended by bringing in the appellant, to obtain adjudication of
such relative rights. The cross bill asserts that the Jacksonville
Southeastern Railway Oompany contracted with: the Louisville &
8t. Louis Railway Company to build the railroad of the latter com·
pany from Centralia to Drivers, in oonsideration whereof the latter

1 Petition for rehearing overruled. For opinion on rehearing, see 64 Fed. --.


