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CLAY at atv. DESKINS et al.
(Circuit Court of Appeals,Fourth Circuit. October 2, 1894.)

No.75.
RES JT1DTCA1'A-IDENTITY OF ISSUES.

"Whel',e, In a suit to set ar;ide a !lale'of lands as in fraud of the rights of
complainants therein, who claim the land under a prior contract of pur-
chase, a state court decides that they have lost all rights under their con-
tract, and hence cannot attack the sale, such decision is conclusive of com-
plainants' rights Ina subsequent suit by them in a federal court against
thesaJPe defendants to recover, on the strength of the same contract of
Purchase, the profits made by the vendee in the fraudulent.sale on a resale
of the land.

Appeal from the (Circuit oOurtof the United States for the Dis-
trict of West Virginia. '
This was a bill by Samuel Olay,Jr., and George W. Headlf'y,

against:L. S. Deskins, W. H. Des-kins, Stuart Wood, William Black-
ham, arid Annie Blackham,his wife, to recover the profits on the
sale of certain land byW. H. Deskins to defendant Wood. A de-
illurrer to the bill was and complainants appeal. Af-
firmed.
. Clay Rrid' Headley, the appellants ,'In this case, on 25th May, 1888,. entered
into aconltnact with L. S. Deskins and William Blackham ,for the purchase of
a In West Virginia of some 5,000 acres., By the terms of the
contract,theprjce of the 'land was to be '$3 peracre, of which the sum of $230
was to be, paid, and was paid 10 cash, the remainder within 10 months from
date, atwliicbtlme, and on receipt of the money, a deed of the land would be
executed by, the vendors. At the date' of this contract, there was pending in

:W. Va., a suit in chancery against L. S.Deskins. one of the
contractlnl( ,vendors,-a creditors' bill, Pattoll Bros. v. L. S. Deskins and
others,-seeklng, among other things, the. enforcement of a judgment agaInst
him for Some $262.57, and a decree had been entered thereon 6th October,
1886, and an order for sale of these lands contracted to be sold for the satis-
faction of the decree. Owing to the absence and inability of the commis-
sioner appointed to conduct the sale, and some delay in appointing a substi-
tute, the sale dld not take place UlltU 1st April, 1889. On that day, H. K.
Shumate, duly appointed commissioner, ,offered the laI:l-ds at public auction,
and they were bid in by W. H. Deskins, at the sum of $10,000. Shortly after-
wards, owing tQ a higher: offer by another person, the bid was raised to $15,-
000. At that price the land was conveyed by Shumate, the commissioner, to
W. H. Deskins, and the sale was confirmed by the court. Thereupon, Samuel
Clay and George W. Headley, who are now the appellants in this case, insti-
tuted proceedings by way of blIl in equity. in Logan county, W. Va., against
Shumate, the commissioner, who made the sale, L. S. Deskins, and William
Blackham, who had made the contract of sale, and W. H. Deskins, the pur-
chaser at the sale, and Stuart Wood, who had contracted to buy the land
from W.H. Deskins. The bill charged that the sale was fraudulent and void
as against the complainants, and that it infringed against, and, was an at-
tempt to destroy, the rights acquired by them on the contract; 'Fhis contract

set out in the first paragraph of the bill, and claim and rely on it as the
foundation of their right of action. The circuit court of Logan county, after
full hearing, sustained the allegations of the bill, set aside the sale as fraudu-
lent and void, and declared that the complainants were entitled to the relief
prayed tor in the bill. A part of this relief, and as a consequence of setting
aside the sale, was that L. S. Deskins and William Blackham, upon receipt of
theremainderof the purchase money under the contract, would be compelled to
make to the complainants a proper deed of conveyance of these lands. The
cause was carried into the supreme court of West Virginia by appeal 00 the
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part of the defendants, and that court,at January term, 1892, reversed the de-
cision of the lower court and dismissed the bill. 15 S. E. 85. The supreme
court, in its opinion, held that the bill was really for,the specific performance
of the contract, and that, unless the compiainants could establish their right
to such relief, they had no standing in court to complain of the fraud in the
sale., The same complainants, on 17th December, 189'J, filed their bill of
complaint in the circuit court of the United States for the district of West
Virginia against L. S. Deskins, W. H. Deskins, Stuart Wood, and William
Blackham and wife, as defendants. This bill sets out the contract of sale
of 25th May, 1888, between them and L. S. Deskins and William Blackham
for these 5,000 acres of land, the pending suit of Patton Bros. v. L. S. Deskins
and others, the sale under this last-named suit, the proceedings in the circuit
court of Logan county to set aside the sale, and the decree of that court set-
ting it aside. It then avers that the only question made in that suit was the
validity of the sale, the question of specific performance of the contract not
being in issue, and therefore not adjudicated; but that, at the hearing of the
appeal, the supreme court of West Virginia rest the decisi()n wholly on the
question of specific performance, and on this issue reverse the decree below;
and, for this reason, that the decree did not adjudicate the rights of the par-
ties, and is simply obiter dictum. The bill then sets up the rights of the com·
plainants under the contract, which they claim is an absolute deed of con-
veyance; denies all notice of the pendency of the Patton Bros. suit, con-
structive or actual; and denies any laches on their part They charge that
the sale to W. H. Deskins by Shumate, commissioner, was fraudulent and
void as to them. They then allege that W. H. Deskins has sold this land to
Stuart Wood at the large advance on his original purchase of $7,240, and
claim that, inasmuch as the lands were really their p::'operty, they are enti-
tled to this advance on the price, and that, as Wood has not yet paid all that
he had contracted to pay, to an amount exceeding this $7,240. he be decreed
to pay this sum to the complainants. '1'he defendants demurred to the bill.
The circuit court sustained the demurrer, upon the ground that the rights of
the complainants had already been ad,iudicated in the supreme court of West
Virginia,"':'a court of competent jurisdiction. To this decision the appellants
excepted. and have filed their assignments of error.
Z. T. Vinson, for appellants.
C. C. Watts, for appellees.
Before SIMONTON, Circuit Judge, and JACKSON and'

HUGHES, Distr'ict .Judges.

SIMONTON, Circuit Judge (after stating the facts). It will be
noted that the complainants in the bill in the circuit court of Logan
county, W. Va., are the same persons who are complainants in the
circuit court of the United States for the district of West Virginia,
and the defendants to both suits are the persons who have, or claim
to have, an interest in the land the subject-matter of both suits. In
the proceeding instituteQ and completed in the state courts of West
Virginia to set aside the sale to W. H. Deskins, the only ground upon
which the complainants could sustain their right to complain was
that they had a valid contract of sale, which clothed them with the
equitable interest in the property; and this was recognized by the
supreme court of West Virginia. Before that court would discuss
the question of fraud in the sale, it inquired into the right of the
complainants to raise the question; in other words, had they locus
standi in court? So, also, the case in the circuit court of the United
States depends upon the decision of the same question. The com-
plainants demand the net proceeds,-the profit made upon the sale
of these lands to Stuart Wood. They cannot be entitled to these
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netptoceeds unless they are or were the equitable owners of these
lands.. They could only become the equitable owners by virtue of
a valid c()ntract of sale of the lands to them. The supreme court
of West Virginia, in a cause between the same parties, relating to
the same stibject-matter as the Buit in the circuit court, has deter-
mined that these complainants have lost all rights they may have
had undeJ,' the contract of sale,.and that they did not have such an
interest in these lands at the date of the sale by the commissioner,
Shumate, to'W. H. Deskins, as would alithorize them to question in
a court of equity the validity of the sale. This question is therefore
res judicata. If they could n()t question the validity of the sale to
W. H. Deskins, a fortiori they can have no right or title to any profit
he may have made in the resale Of these lands. The case in the
state courts of West Virginia 1 and that in the circuit court of the
United States for the district of West Vi'rginia ll were between the
same parties, each dependent upon the same question; that is, did
complainants have an equitable interest in these .lands under the
contract of sale?
The appellants, with much earnestness, insist that this decision

of the supreme court of West Virginia was obiter dictum; that the
only issue presented to that court was the fraud in the sale to W.
H. Deskins; and that the exceptions brought up this issue only.
The record disclosed that the complainants in th.at case (the appel-
lants here) set out and relied upon their right toa specific perform-
ance of the contract as ground for locus standi in court, giving them
a right to complain of the fraud, and that right was first discussed
and denied by the court. The supreme court of West Virginia then
take up and discuss the question of fraud, and announce their con-
clusion that the charge was unfounded. This being so, W. H. Des-
kins held under a valid sale, and obtained a valid title in fee simple;
and the claim of the appellants that he purchased for them, or that
they have an equitable interest in the proceeds of a sale made by
him, and a consequent interest in the profit made by him in such
sale, falls to the ground. The decision of the case in the state courts
of West Virginia made the matter res judicata. Aurora City v.
West, 7 Wall., at page 96. Where the parties are the same, the
legal effect of the former judgment is not impaired because the sub-
ject of the second suit is different, provided the second suit involves
the same title and depends on the same question. Steam Packet
00. v. Sickles, 24 How. 333, 341; Stockton v. Ford, 18 How. 418;
Franklin Co. v. German Sav. Bank, 142 U.S. 93, 12 Sup. Ct, 147.
The decree of the cirCUit court is affirmed, with costs.
.Clay v. Deakins, 111 B. E. SIS. INa opinion.
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BLUEFIELD WATERWORKS & HiP. CO. v. SANDERS.
(Circuit Court of Appeals, Fourth Oircuit. October 2, 1894.)

No. 79.
1. BOUNDARy-COUNTY LINE-EvIDENCE.

Acts Va. 1845, pp. 37, 38, provide that the surveyors of the counties out of
which any new county shall be formed, together with the surveyor of such
new county, shall act as commissioners for running and marking the
boundary lines designated in the act creating such county; that said lines,
when so run and marked, shall be the dividing lines between such coun-
ties; that the commissioners shall report their doings,. accompanied by a
plat showing courses, distances, streams, etc., to the county court of each
county interested therein; and that such "plat" shall be "conclusive evi-
dence in all controversies" which may arise touching said lines. Held,
that a plat made pursuant to such statute of the line between Mercer
county, on one side, and Giles and Tazewell counties, Va., on the other.
and which is now part of the line between the s:tates of Virginia and West
Virginia, is in all cases conclusive evidence of the location of such line,
however crooked or erroneous it may be, and of the location, with regard
to such line. of a natural object shown by such plat.

a COURTS-JURISDICTION-RESIDENCE OF DEFENDANTS-PROCESS.
In an action in Virginia against a corporation of West Virginia., and

other nonresidents, to enjoin the diversion of waters of a stream, it ap-
peared that defendants were laying pipes and constr,ucting waterworks
on ground most of which plaintiff conceded, and all of which defendants
claimed, to be in West Virginia; and that process was served on de-
fendants on a few feet only of such ground which plaintiff claimed to be
in Virginia. Held, that the court would hesitate to violate the privilege a
citizen has of being sued in the jUrisaiction of his residence, and would
earnestly scrutlnize the steps taken in the institution of an action against
a defendant unwittingly in its jurisdiction.

Appeal from the Circuit Court of the United States for the
Western District of Virginia.
This was a bill by Walter M. Sanders against the Bluefield Water-

works & Improvement Company and others to enjoin the diversion or
appropriation of the waters of a natural stream. There was a
decree for complainant (58 Fed. 133), and defendant company ap-
peals. Reversed.
This is a bill in equity brought by a riparian owner of lands watered by

a stream in Tazewell county, Ya., to enjoin the use of water from a spring
{)ut of which the stream flowed into and through the lands of the plaintiff,
in diminution of the natural supply of water in the stream in quantity to
which the plaintiff claimp..d, to be entitled. The appellant is a corporation
chartered by the legislature of West Virginia, and resident at the incorpo-
rated city of Bluefield, Mercer county, in that state. This is a- rapidly grow-
ing city, now possessing 1,500 inhabitants. The appellant company was
endowed by Bluefield with a franchise and right to construct and maintain
works for supplying the city, its inhabitants, and property holders with
water for domestic and manufacturing purposes. Three tracks of the Nor-
folk & Western Railroad converge at Bluefield, where the railroad company
bas important works. This company depends upon the appellant corpora-
tion for the water it requires for its engines and works at Bluefield. The
charter of the appellant company authorizes it, among other things, to erect
and operate waterworks. to supply persons and corporations with water, to
build and lease houses, and to acquire and hold such lands and property,
and such rights and interests therein, as may be necessary and useful to its
purposes. :Under its powers thus derived, the appellant company purchased
sundry propertJes containing springs of water in the vicinity of Bluefield, and
also purchased, a.t a. large price, one acre of land two or more miles trom


