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‘was guch that we cannot condemn the order given as a fault. The
iJudgment of the master of the Nicol, after a strenuous effort, was
‘that he could not break the sheer, and that to pull longer was to
pull the barge onto the breakwater. His further judgment was
that the emergency required that the line should be cast off. If
this was error,—which, on the weight of the evidence, we do not be-
lieve,—it was at least not a fault. In this judgment the master of
the Wahnapitae seemed to concur at the time, for it is clearly shown
that on the day following the catastrophe he expressed the opinion -
that Capt. Stewart was not in fault.

The decree must accordingly be affirmed.

‘ THE MICHIGAN.
NEALLY et al. v. THE MICHIGAN.,
(Circult Court of Appeals, Fourth Clrcuit. October 2, 1894.)
. No. 83.

1. COLLISION BETWEEN STEAM AND SAILING VESSELS—NEGLIGENCE—EVIDENCE.
In a libel by the owners of a schooner against a steamer for collision
near Cape Henry, in a fog, at 3:35 a. m., it appeared that the schooner
was on the starboard tack; that the weather was calm, and she was
making but little headway; and that she was struck by the steamer at
almost right angles, on the port side, a little forward of the mizzen mast,
and sunk. Six of her crew testified positively that her fog horn was
diligently sounded at intervals of not more than two minutes, one blast
at a time, as required by law, for 20 minutes or more before collision.
Her lights were all in place, and burning brightly, and she kept her
course. All the seamen on the steamer testified that they did@ not hear
the fog hiorn, except just before the collision, and that the steamer’s fog
whistle was constantly blown, and could be heard for several miles;
some of them, that it was so loud as to “drown all other noises” while
it was sounding. Held, that the schooner was not in fault,

2. Samz,
The fact that the testimony of the schooner’s lovkout, given on a

previous examination, about six weeks after the.collision, showed that
he then testified that he only blew the fog horn once before he saw the
steamer coming down on the schooner, was insufficient to discredit the
positive evidence of himself and the other witnesses for libelants on the
trial that the fog horn was continuously sounded, where such witness
gave a reasonable explanation of his former contradictory testimony.

8. SAME.
The evidence showed that the steamer was seen by the schooner's

crew 20 minutes before the collision; that the steamer’s lookout did not
see the schooner; that the former then plunged into a fog bank at a
speed of five or six miles an hour; that on emerging from it she was
making that speed, and close upon the schooner; and that the reversal
of heriengmes failed to check her headway. Held, that the steamer was
in fault.

4 Bamg.

It appeared that the steamer’s main deck was 20 feet above the water
level; that her captain’s bridge was 385 or 40 feet above the water; that
her lookout bridge was 8 feet above deck, nearly 30 feet above water,
and set nearly 40 feet to the rear of the high-pointed stem of the vessel;
and that it was impossible for a man standing on the lookout bridge to
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keep a proper lookout at night, in hazy weather, for the vessels lying
low on the water, which navigate the approaches to the Virginia capes.
Held, that the steamer was in fault in not having a lookout in her bow,
close up to her stem. ,

Appeal from the District Court of the United States for the Dis-
trict of Maryland.

This was a libel by B. Frank Neally and others, owners of the
schooner John Holland, against the steamship Michigan, for col-
lision. There was a ]udgment for libelee (63 Fed. 295), and libel-
ants appeal. Reversed.

On the 16th June, 1893, at about 3:35 in the morning, the four-masted
schooner John Holland and the British steamer Michigan were in collision,
about nine miles eastward of Cape Henry, Va., in the Atlantic ocean. The
Holland was 205 feet long over all, 40 feet beam, and about 18 feet deep.
She was four-masted, and nearly new. At the time of collision, she was
bound from Lambert’s point (Norfolk) to Providence, R. 1., with coal. Her
main deck was out of water about 3 feet at the main hatch, and her bow
about 10 feet. Her lights were hung 20 feet above the rail. She was of
medium sheer. The Michigan was 370 feet long, 41 feet beam, and 29 feet
depth of hold. She had four masts. She had two bridges on deck. The
lookout bridge was 35 feet back from her stem, and 6 feet above the deck.
The main bridge was about the center of the ship, 170 feet to the rear of
the stem, and 18 feet above deck. It was about 35 feet above the water, as
the steamer was then loaded; the deck itself being about 20 feet above the
water. The masthead light of the steamer was 90 feet above the water, and
the green light 30 feet. The Michigan was bound from Baltimore to London,
England, with a full cargo, chiefly cattle. Her highest speed on a voyage
is about 1114 knots an hour. Just before the collision she was running fuil
half speed. The collision occurred by the Michigan running into the port
side of the schooner, almost at right angles, striking her a little forward ot
the mizzen mast. 'The schooner sank in 40 or 45 minutes after receiving the
blow. She had on a cargo of 1,702 tons of coal, and vessel and cargo were
a total loss.

The weather on the morning of the collision was good. There was fog
to the northward, which obscured Cape Charles light, but the light of Cape
Henry does not seem to have been hidden from the schooner at any time
before the collision. Fogs about the capes of Virginia are somewhat pe-
culiar in the summer season. According to the testimony of a very intelli-
gent pilot—J. Richard Thompson—produced by appellee, they usually rise
after midnight; are hazy first, with easterly winds; afterwards becoming
more or less dense, and rarely rising more than 100 feet, above which height
it is clear. As a rule, they are denser towards the water surface. They do
not spread generally over the water, but form in separate clouds or banks,
leaving the atmosphere more or less clear in greater or less intervals between
them. Such was the character of the weather and the fogs on the night
in which the collision under examination happened. The schooner John Hol-
land came to anchor off Cape Henry, 8 miles east, about 10 o’clock of the
night of collision, the weather being still. By 2 o’clock a very light wind
from the east sprang up, and she got under way. She was put on the star-
board tack, heading northeast by north, and remained so until the collision.
The wind slacked soon after she got under way, so that she quite or very
nearly lost her steerage way. On first starting she made only one mile and
a half an hour over the water, and for some time before the collision was
making very little headway at all.

Stevens, master, testifies that about 3 o’clock Cape Henry appeared to look
dim, and he told the second mate to go forward, and get the fog horn out,
and give it to the man on the lookout, and, if it grew foggy, to blow it one
blast at a time. He then went down to his eabin, and heard it blowing a
number of times as soon as he got in the cabin, and for 15 to 20 minutes
afterwards heard it blowing regularly, one blast every 1 or 1% minutes.  The
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fog horn of the schooner was 2 mechanical one, and could be heard for two
or txhl'ee miles. The rule of law governing the Holland on this. occasion,
as 1o her: fog horn,—she being on ‘the starboard tack,—was this:  “A sailing
ship under way shall make with her fog horn at intervals of not more than
two minutes, when on the starboard tack, one blast. She shall be supplied
with m} eﬂicient fog horn, to be sounded by bellows or other mechanical
means.”

As to the blowing of the fog horn, Pommer, the wheelsman on - duty, testi-
fies that she began to blow about a quarter to 3, and continued blowing at
the regular intervals until the collision, and that from the time he saw the
white light of the Michigan to the collision was 20 minutes.

Kiel, the lookout of the Holland, testifies that shortly after he came on
lookout the second officer gave him a fog horm, and the weather shut in a
little hazy: As soon:as it got hazy, which was a little before 3 o’clock, he
began to blow one blast, and kept on blowing one blast. He saw the white
light of the steamer about 3:05, and from the time of seeing her until the
collision he was blowing the fog horn signal. Kiel had stated in a previ-
ous deposition that he blew one blast, in a manner to justify the inference
that he .had blown:but one blast before the collision. In his testimony after-
wards, given he corrects this inference in the following extract taken from
the record. (page 46), which occurs. after a recital of his earlier testimony:
“That is;gome testimony that you.gave before Mr. Rogers, in Boston. Do
you wish that to be understood as the correct testimony you gave? A, No.
You sajd:I blew one blast. I blew one blast at a time. I started to blow
the foghorn first once, when it was passed up to me, to try if it was in good
order; and I stopped about for five minutes; and the haze came around the
ship; and then I blew one blast at a time for about twenty minutes; anad
finally, when I saw that the steamer was going afoul of us, I sounded one
continuous blast all the time to give them warning.” He adds that it was
about 25 minutes from the time he commenced to blow the second time untilt
the collision.

Olsen, another Wimess from the Holland's crew, who was not on duty,
and slept near where Kiel, the lookout, was blowing the horn, says: There
was such a noise around the deck, and the big horn blowing, that he could
not go to sleep.. 'It was sounding one blast at a time, somewhere about 20
minutes before the collision. It made a loud noise. It was in the forecastle
head.. He finally went on deck to see What was up, hearing howling around
the deck, and the fog horn blowing. -

Hultman, the second officer of the schooner, says in his testimony: He got
the fog horn out, and gave it to.the man on the lookout, and he blew it one
blast to- try it. Five or 10 minutes afterwards, the lookout began to blow
a..pecond time, one blast at a time, and continued to blow for 20 to 25
mirutes up to the time of collision. He .could see the masthead light of the
stedmer all along from the time he saw her green light, at 3 o’clock, until the
collision. At 3 it was clear, but began to grow foggy; and at the time of
collision it was misty, not foggy. Fearing that the steamer would not see
his side lights, the schooner being very long, he showed a white light in the
aft rigging at 3:30, until the collision occurred. The fog horn was sounded
regularly during that period.

" Schmidt, one of the schooner’s crew, not on duty, who was in bed about
midships at the fime, says: He got out once. Could not tell the time.
Heard the fog horn blow. Went below again, and turned in. Heard. the
fog horn blow four or five times, and went off to sleep again.

_-Stevens, master of the Holland, testifies, among other things: After giv-
ing orders through the second officer to have the fog horn blown, went down
to. his-eabin. Heard the blowing a number of times as soon as he got into
the cabin. About 15 or 20 minutes after he went below, he heard the horn
blowing: very regularly. He had -come on deck a while before the collision,
and heard. the fog signals blown two or three or four times, one blast at a
time. The lookout began afterwards to blow blasts one rignt after another.
This he forbade, and was told by the lookout that he blew the long blast
because the steamer was sbowing her red light and coming right into the
schooner. i
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Capt. Layland, master of the Michigan, testified, among other things, as
follows: His steamer had on a full cargo, but was not quite down to her
lowest mark in the water, and drew 23 feet 8 inches forward and 24 feet
6 aft. Left Baltimore about noon of the 15th June, and after midnight dis-
‘charged pilot four to five miles off eastward of Cape Henry. Then gave
the order to go ahead, and at 3:05 put ber at full speed. Had a lookout on
the forward bridge, the captain himself and the second officer being on the
-captain’s bridge, and a man was at the wheel. There was no lookout on
the :deck in the stem. of the ship. No sail was set. Steered E. 8. E. until
‘Cape Henry bore W., after which the course was changed to E. 14 8., at
about 3:20. The German stéamer Dresden started out about the same time,
bound to Bremen, and was a mile behind. Two or three minutes afterwards,
noticed that Cape Henry light was obscured, and that his side lights had a
‘little haze around them. Was going then 10 knots an hour, and he put
the engines at half speed, and blew the fog whistle. Heard the German
'steamer’s whistle astern. Heard no other fog signals. Half speed was four
‘to five knots an hour. Shortly after slacking speed he saw a light forward
-quarter to bhalf a point on his starboard bow. By the use of glasses, saw
it was a red light. Gave the order full speed astern and blew whistle four
‘times. Heard one blast of their fog horn when 30 to 50 feet off, and heard
their men shouting just before the collision. ‘The schooner sank about 40
to 45 minutes after the collision. In the interval the crew of the schooner
all got aboard the steamer. During that period Capt  Stevens, master of
the schooner, came twice upon the captain’s bridge to confer. On the last
-occasion, the master of the steamer says, “he came up the ladder, and said
1o me, ‘Captain, your steamer is drifting onto the schooner,” and I told him
“to mind his own business and to go down.” The bridge of the steamer was
170 feet from the bow, and the lookout bridge 120 to 130 feet forward of
that. The steamer's fog whistle blows so loud that it was impossible to hear
another fog horn sounding ahead at the same time that it was sounding.

Watkins, the mate on duty on the Michigan on that morning, testifies, among
other things: He put the steamer on full speed about 5 minutes past 3, and
kept her so until about 25 minutes past 3, when it came on foggy, when he put
down her speed, and started the steam whistle, The fog was a low-lying fog,
such as prevails in the early morning. The steamer kept ahead at half speed,
blowing her steam whistle at intervals of a minute to a minute and a half.
At 3:85 saw a red light on her starboard bow, 400 feet off. The master gave
orders to put helm hard a-port, and reverse full speed astern. Gave four
blasts in quick succession. The next thing they were into him; they had
struck him. It was a minute to a minute and a half after seeing the red light
0of the schooner that they collided with ber. Both Capt. Layland and this mate,
Watkins, aver that Capt. Stevens, in answer to their question why he was not
blowing his fog horn, said that it was not necessary. Both say they heard
the fog horns of the Dresden before and about the time of the colli-
.sion. The collision was about at right angles with the schooner. The propel-
ler was a right-band screw, and the tendency of putting helm to port was to
throw the ship’s head to starboard. If the engine had been reversed a half
‘minute before it was, says Watkins, there would have been no collision. On
other points of inquiry Waitkins said: From 3 to 3:05 it was clear weather.
The steamer went full speed ahead. There was no need of sounding a fog
signal. The steamer sounded none. It was clear for two miles around.

Wood, lookout on the steamer, testified, among otber things: Thick fog
-came on, shortly after 3 o'clock. Twenty minutes afterwards saw a vessel
a ship’s length off on starboard side, in plain sail. Heard no signal or fug
horn from her up to the time of collision. Was on the lookout bridge of
steamer from midnight until the collision. Steamer’s powerful fog horn was
sounded up to time of collision, one blast every two minutes. Collision oc-
curred at about 3:25. He reported no lights from 8 o’clock to time of ‘colli-
sion. He saw no red light on the schooner; even on collision he saw no light.
He heard a fog horn from schooner about a minute before the collision, but
before hearing it she was visible, and at the same time heard voices of those
-on deck of the schooner. He made no reports at all to any one from 3 ¢'clock
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to collision, 'as.there was nothing visible to report. In that time he saw no
llghts ‘of: wvessels at anchor or any other U

Capt. ‘Suprer, master of the German steamer Dresden, testified In part as
followsy:| After putting off his pilot outside of the Virginia capes, saw a
‘steamer dbout a mile ahead of him, and followed her out to sea. She went
into a fog bank, and he afterwards heard her whistle four times. When he
got abreast of the steamer he saw a four-masted schooner right ahead of her,
close to her.: He thinks it was the duty of the schooner, at the time he saw
her, to make as'much noise as possible. It was calm, and she could do noth-
ing else. The wind was so light that she could not sail much, or make much
headway. - She could not do anything else. The wind was so light, so she
did not make any headway. Withess said that when he had passed the
steamer, and when he saw the schooner, both the Dresden and the Michigan
had passed through the fog bank, so that, though it was not quite clear, yet
there wasia little light, so that he could see the steamer and schooner This
was one of witnesses for appellee.

Oesselmann, chief officer of the Dresden, said, among other thmo's After
testifying to having followed the Michigan into the fog bank after 3 o'clock
in the morning, he says he heard the whistle blow from that steamer, and
afterwards four short whisiles, when the Dresden was nearly abreast of
ber.:- Then, it cleared off, and he saw the steamer close together with the
schooner. The preceding dense fog had lasted about 10 minutes, and the
Dresden: had been in it about that time, in which she moved about a
mile,.. -Mechanical fog horns can be heard, in his opinion, about a mile, and
should ‘be - s0o heard by law. This witness says that besides the fog bank
spoken ‘of he entered another before 4 o'clock, and that between the two
banks he had clear weather, during which he saw these two vessels, the
steamer: and the schooner, abreast of him. The distance between the two
fog banks:must have been a mile. The schooner must have been still in the
water. ‘She could not make headway. 'The weather, in the space between
the two. fog banks, was not quite clear. He should call it hazy weather. This
witness was examined in behalf of the appellee.

Eugene P. Carver and Robert H. Smith, for appellants.
J. Wilson Leakin and Harrington Putnam, for appellee.

Before GOFF and SIMONTON, Circuit Judges, and HUGHES,
District Judge.

HUGHES, District Judge (after stating the facts). 'The rules of
.navigation bearing upon the case under consideration are as follows:

“In fogs, whether by day or night: A steamship under way shall make with
her steam whistle, at intervals of not more than two minutes, a prolonged
blast. A sailing ship under way shall make with her fog horn, at intervals
of not more than two minutes, when on the starboard tack, one blast; when
on the port tack, two blasts in succession. Every ship shall in a fog go at a
moderate speed. In general, if two ships, one of which is a sailing ship and
the other a steamship, are proceeding in such directions as to involve risk of
collision, the steamship shall keep out of the way of the sailing, ship. Every
steamship, when approaching another ship 8o as to involve risk of collision,
shall slacken her speed or stop and reverse, if necessary. Every ship, wheth-
er a sailing ship or a steamship, overtaking any other, shall keep out of the
wdy of the overtaken ship. Where, by the above rules, one of two ships is
to keep out of the way, the other shall keep her course.”

From the preceding statement of the material portions of the
evidence given in this case, and from the foregoing rules of navi-
gation, it is clear that the principal question to be solved by this
court is whether the men in charge of the schooner Holland at the
time she was run into and sunk by the steamer Michigan exercised
.a due diligence in blowing the schooner’s fog horn before the collision
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happened. 'Although there was no fog when the collision did oc-
cur, and it was not actually incumbent upon the schooner to blow
her horn just at that time, yet the question will be considered on
the hypothesis that the schooner was herself, at the time of collision,
enveloped in a fog bank. If she was, then it was certainly her duty
to sound her fog horn diligently, at intervals of not more than two
minutes, one blast at a time, during the period that the fog was
upon her. The testimony of all members of her crew who could
have any knowledge on the subject is full, positive, consistent, and
emphatie in the affirmative of that question. The court is bound
to credit the testimony of unimpeached witnessess as respectable
and intelligent as those of the schooner appear to be. The case
of the Michigan depends on breaking this testimony down. This
has been attempted by two means: First, the seamen who were
on board the steamer all depose that they did not hear the fog horn
of the schooner except just before the moment of collision; and
they all aver at the same time that the steamer’s fog whistle was
constantly blown, and was so exceptionally loud in tone that it
could be heard for a distance of several miles. Some of them say
that this whistle was so loud and shrill as to “drown all other”
noises while it was sounding. We have little doubt that within
the range of the sound of such a whistle those on board the steamer
failed to hear any sounds from the schooner. The fog horn of the
schooner, which was diligently blown, must have been drowned
by the steamer’s own overpowering whistle. It may be said gen-
erally, however, of negative evidence of this sort, that very little
weight is ever given to it when contradicted by positive proof from
credible witnesses in position to know the facts. Not to hear a
sound, not to see an object, does not disprove its existence.

We come, therefore, to the other means by which the appellee
agsails the testimony given by the schooner’s crew. As said be-
fore, all her witnesses, six in number, testify positively that her
fog horn was diligently blown for as much as 20 minutes before the
collision. A preliminary examination of three of these witnesses
—Kiel, the lookout; Hultman, the deck officer; and Pommer, the
helmsman—had been taken in the city of Boston six weeks after
the collision. In these depositions Hultman and Pommer testi-
fied substantially as they did six months afterwards in court in
Baltimore. But on the part of the appellee it is maintained that
the first testimony of Kiel, taken in Boston, not only contradicts
that given by himself afterwards in court, but discredits that given
by other witnesses of the schooner on the point on which Kiel is
alleged to contradict himself; that is to say, on the blowing of the
schooner’s fog horn. This would be laying down very hard lines
for the libelants in the case at bar. All their witnesses, if credited,
prove a proper diligence in respect to the fog horn. Their character
and credibility are not impeached. They must be esteemed to be
as worthy of credit as any other witnesses examined in the cause.
They seemed to be exceptionally intelligent. But yet it is con-
tended by counsel for appellee that their testimony must be dis-
credited because one of their number, whose testimony in court
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-acdorded with their own,; had.given different testimony in & previous
«examination. The mere statement of such a contention shows it
o Tbe:6f questionable soundness. | But, be this as it may, it is de-
mied!lon the part of the appellants that there is any material dis-
-crépanty between Kiels testimony given in Boston and that which
‘he afterwards gave in-court. - The:deposition of this witness taken
‘in: Bodton was in substance ag follows; his own language being
given:asfar as practicable. He had said that the weather had be
come: hazy about'3 o’clock: ot

“I 'began blowing just when a lttle Hize set in, and the haze just lasted for
about -two. minutes, and. everythmg cleared away agaln; it was clear weath-
€er, ?o W

"He added that he d1d not keep on: blowmg the fog horn after that,
Afterhe saw the light of the steamer, he contlnueS'

aegt lmmediately started- to blow the fog“ horn, which I had still on the fore-

‘castle head,-and made. a noise,—~an alarm.’ Gave him a warning that he was
going fouliof us that way, It seems he didn’t pay any attention to it.”

Kiel went on to say that he had no conversation at Norfolk with
any- oné in which he said ‘that, because the weathet was clear for
‘half an hour before the colllsmn, he dld not sound hlS feg horn He
- said further: “

“It wasn't quite foggy. I shouldn’t think it ‘was necessary to blow the fog
horn; ‘but we saw several vessels laying round us, and to anchor. "I saw one
three-masted. schooner ahead of us, dand, in case the fog should keep on, I had
it han?—g It was given up to me fo, have it handy. Int. You sounded one
blast, then, on the fog horn? = A. Yes, sir; I sounded one blast. Int. Then
it cleared off? A. Then it cleared off: ' Int. You didn’t sound it again? A.
No, sir.'*Tnt, The next time you soiinded it you saw that the Michigan was
coming down on you? . A Yes, sir.’ Int. And then the collision occurred a
~ very few minutes after that? A. Yes, sir.”

In his testimony given afterwards in court at Ba,ltlmore he says,
on being asked what he meant by “one blast,” as above:

“When thié second mate gave me the fog horn, 1 tried it to see if it was in good
order; and it was clear then, and I let it stand for about five minutes, and the
haze came on, and I commenced blowing one blast. * * * When you are
on the sta{board tack, you are supposed to blow one blast at intervals, and so
I did. . How many timeés do you think it was from the time yout commenced
blowing the second time until the collision; how long do you think it was? A.
About twenty- fivé: minutes., Q. How many times do you thmk you blew that
horn in thatiinterval? A. About twenty times.”

A candid examination of Kiel’s testimony shows that it is in sub-
stantial ‘accord with that of the other witnesses who testified in
behalf of the schooner. ‘We think it is.obvious from the testimony of
the schooner’s erew that they believed for some time after the cause
of action in'this case drose that the real question which would be
‘tried would be 'as to 'whether the schooner’s lights were up and
were burning brightly at’ the time of ‘the collision. They seem to
have had ‘no thought that the case ‘would turn upon the question
of her fog hort being blown. Entertaining this idéa, it-could hardly
have entered their heads to meet and concert together what their

evidence in regard to the fog horn should be. It is certain that they
had not ‘conspired: together on this subject when the testimony of
three of them was taken in Boston'in' July, shortly after the col-
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lision. * Yet two of the witnesses, Hultman and Pommer, testified
there that the fog horn was blown all the time from when the
steamer wag first seen, which was about 20 or 25 minutes before
the colligion, up to the moment of the accident. The idea that the
real question at issue was in regard to the lights of his vessel evi-
dently possessed Kiel when he was under examination at Boston.
Feeling that the matter of the fog horn was a merely incidental ques--
tion, he seemed to testify thoughtlessly and confusedly on that sub-
ject, and to be lacking in precision of statement. He was liable,
therefore, to be easily misled by the leading questions put to him
by the astute counsel of the appellee on the subject of the fog horn.
This impression of the schooner’s crew that the case would be
tried upon the condition of her lights grew out of the fact—which
seems to be established by the evidence—that there was no real fog
where the schooner was before and at the time of collision, but only
a haze. The testimony of the steamer’s own witnesses establishes
that fact. The testimony of Supmer, master, and of Oesselmann,
deck officer, of the Dresden, is clear and positive on that point.
Oesselmann proves that the schooner was in a hazy space between
two heavy fog banks, and that the Michigan had passed through
one of these fog banks into a comparatively clear space when she
encountered the Holland. We think the consistent and persistent
testimony of all the crew of the schooner who were examined, to
the effect that there was no -fog where the schooner was, but only
a haze, was true, and that this thoroughly established fact is of
special significance and importance in this case. Every witness
examined on the part of the schooner testifies that her fog horn was
persistently blown throughout the period required by law, in the
manner required by law. She must, therefore, be regarded by the
court as without fault in that particular. Her lights were all in
place, and burning brightly. She kept her course on the approach
of the steamer. We think, therefore, that she was without fault in
the affair. .

The case of the Michigan was different. Although 20 minutes
before the collision she was seen by two or more of the crew of
the schooner, yet her own lockout did not see the schooner. She
then plunged into a fog bank at a speed of five to six miles an
hour. On emerging from it she was close upon the schooner, mak-
ing that speed. Five to six miles an hour is too great a spead to
move with in a fog over waters always as full of vessels of every kind
as the waters at the entrance of the Virginia capes into Chesapeake
bay, Hampton Roads, and James and Elizabeth rivers. The cause
of this accident was the fact that the reversal of the Michigan’s
engines failed to check the headway of the steamer, and to prevent
her from plunging into the side of the schooner. Five to six miles
an hour is a questionable speed in a fog everywhere. The event
here demonstrates that it was a reprehensible speed in the waters
off Cape Henry, and it was gross fault on the part of this steamer.
This speed was the cause of this collision.

The steamer was also guilty of a very grave incidental fault,
but for which the accident would not have occurred. A very large
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portion of the earrying trade of our eastern seaboard is done by
the modern three and four masted schooners. They have great
capacity for freight in the hull, and lie low upon the water. Their
decks are not more than § to 8 feet above the surface. Vessels of
this class traverse all the waters of our Atlantic seaboard, night
and day. The Michigan was a vessel of different build. Her main
deck was 20 feet above the water level. Her captain’s bridge was
35 'to 40 feet above the water. Her lookout bridge was 8 feet
above deck, and nearly 30 feet above the water. This latter bridge
was set nearly 40 feet to the rear of the high-pointed stem of the
vessel. It was impossible for a man standing 40 feet back of the
stem, on this lookout bridge, to keep a proper lookout, especially in
hazy weather, at night, for the large class of vessels lymg low on
the water, Whlch nangate the approaches to the Virginia capes.
It was a flagrant fault in the Mlchlgan that on the occasion of
this collision she had no lookout in her bow, close up to her stem,
in position to look over the point of the vessel -on each side, and to
digeover in good time vessels that might be ahead of her in her
course, - The lookout of the Michigan seems from his own evi-
dence to have been of no service on :the occasion. He says that
he reported no light from 3 o’clock to the.time of the collision.
He sdw no red light on the schooner. XEven at the collision he
saw no light. It seems that the lookout of the steamer could see
nothing, and the rest of the crew could hear nothing, which could
have been of use in avoiding the accident. Masters of ships
are not at liberty to adhere to machine rules in matters as important
as the duties of lookouts. On the broad ocean, under clear skies,
it may be sufficient for a lookout to be 30 to 40 feet back of the
stem of a ship, and 30 feet in the air from' the water; but in
fogs, and in emergent crises, when it is necessary to be alert, and
to meet every unusual exigency, it is the duty of a lookout to be at
the place on the ship where he can best see what is in her path,
and to be in the best position to.discover and report all that is to
be seen and all that should be reported. On the occasion under
consideration the lookout was not where he could see the vesgel
ahead of him, and, mainly on that account, was inefficient, useless,
and neglectful. ‘The Michigan was in fault in not having had a
competent lookout in her bow, close to her stem, diligent in duty,
alert to see what was before him, and prompt in reporting in time
the position of the Holland.

We are of the opinion that the court below erred in the particulars
set forth in the appellants’ assignment of errors; that its decree
must be reversed; that the Michigan was in fault as to her speed
and her lookout; and that a decree should go against her for the
damages sustained by the owner of the schooner from the collision.
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THE IRON CHIRF.
WINEMAN v. THE IRON CHIRF,
(Circuit Court of Appeals, Sixth Circuit. May 21, 1894.)
No. 86.

1. C%LISION—STEAM AND SArmL — FAILURE oF STEAMER TO KEEP OUT OF THE

AY.

A steamer with a barge in tow, bound up the river Ste. Marie, to Lake
Superior, when near the upper end of the river, saw a schooner in the bay,
beaded towards the entrance of the channel, beating northeasterly under a
strong northwesterly wind, in such a position that, to enter the channel,
she must make g sharp turn, and might need a good deal of sea room
before she could get straightened down. The steamer was at a safe dis-
tance, with ample opportunity to prepare for passing. Her master, being
uncertain whether the schooner intended to enter the channel or go up the
lake, stopped, but, on seeing the schooner turning into the channel, went
ahead with full steam, porting a little, into the jaws of the entrance, on
the north side of it, reaching there just as the schooner was swinging into
the opening. Held, that this was not a compliance with the rule requiring
him to keep out of the way of the sailing vessel, and the steamer was liable
for a collision between her and the schooner before the latter had com-
pleted her swing. 53 Fed. 507, reversed.

2. SaME—RieuT TO NAVIGATE CHANNEL.

The schooner might have gone to the southward of the channel, through
an open spread of shallower water, deep enough for her, through which
vessels occasionally went, and thereby would have avoided risk of colligion.
Held, that she was not in fault in taking the well-known navigated chan-
nel. 53 Fed. 507, reversed.

8. SAME—CHANGE OF COURSE IN EXTREMIS.
The schooner, swinging into the channel with her helm hard a-port,
changed it to starboard, almost at the instaat of collision, for the purpose
of easing the blow. Held, that this was not a fault. 53 Fed. 507, reversed.

4. SAME—Tue AND Tow.

After the collision between the schooner and the steamer, the barge in
tow of the latter, on a line 600 feet long, not having been released in time
to prevent her colliding with the schooner, struck the schooner a heavy
blow. Held, that the steamer was liable for the damage therefrom.

8. ADMIRALTY—AFPPEAL—REHEARING.

A rehearing of an appeal in admiralty should not be granted on the
ground of newly-discovered evidence of a fact not known to the petitioner,
but which was known to the witnesses of the opposite party, and not dis-
closed by them, where no sufficient reason is shown why it was not ascer-
tained and proved while the case was regularly open.

Appeal from the District Court of the United States for the East-
ern District of Michigan.

This was a libel by Henry Wineman, Jr., against the steamer the
Iron Chief (the Detroit Transportation Company, claimant), for dam-
ages by collision to libelant’s schooner the J. F. Card. The district
court dismissed the libel. 53 Fed. 507. Libelant appealed.

The libel in this case was prosecuted by the owner of the schooner J. F.
Card, to recover for the damages sustained by that vessel from a collision with
the respondent, the Iron Chief, and another collision, immediately following,
with the barge Iron CIliff, in the steamer’s tow; and the allegation of the libel
substantially was that the collision was brought on by the fault and negli-
gence of the steamer in not keeping out of the way. The answer denied that
there was any fault on the part of the steamer, and charged that the fault was
wholly with the Card, and chiefly in that she did not keep on the course she
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bad adopted prior to the collision, but suddenly, when the vessels were about
to meet, ceased to pay off on her swinging course, and forged straight on upon
the steamer s side, and thereby produced the collision complained of.

The evidence showed that, upon the coming together of the schooner and
the steamer, the head booms, gtem, and rails of the former were carried away,
and several of her stanchions, her bulwarks, stringers, and deck beams
broken. Upon the collision of the vessels the fore end of the schooner was
carried about in the direction of the movement of the steamer, and, as she
lay drifting in that situation, she was again struck on the starboard bow by
the barge in-tow of the steamer, and further damage was inflicted.

Thé accldent happened between the buoys marking the channel at the upper
end of the river Ste. Marie, where the waters descending from Lake Superior
through Waiska bay begin to contract in the channel of the river. The Iron
Chiet was just steaming out of the channel into the bay, with ¢he Iron CIliff in
tow, on'a line of about 600 feet. The Card was bound down from Lake Su-
perior, and ox the morning of’ ‘the collislon had been tacking about on sharp
courses across the bay in search of a tug, and, not finding any, started to go
down the river alone. All three vessels were loaded. The Card was 137
feet long; the other vessels were each 228 feet long; and the channel at the
place of thelr collision was about 600 feet wide.

Upon the hearing in the court below, the district judge, being of opinion that
the schooner was alone to blame for the collision, dismissed the libel. IFrom
that decreé the libelant appeals. ~

Henry C. Wisner, for appellant.

John C. Shaw and Herbert A. Wright, for appellee.

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
Dlstrlct Judge. ‘

SEVERENS District J udge, having stated the case generally as
above, delivered the opinion of the court.

By the twentieth of the sailing rules prescribed by section 4233 of
the Revised Statutes (article 17 of the revised international regula-
tions; Act March 3, 1885), it is provided that, when a steamer meets
a sa1lmg vessel under circumstances where a collision is to be
guarded against, the steamer-is bound to keep out of the way of the
sailing vessel; and when it is shown that she has not done so, and a
collision has occurred, a presumption arises that the steamer was at
fault. The Oregon v. Rocca, 18 How. 570;" Steamship Co. v. Rum-
ball, 21 How. 372; The Fannie, 11 Wall. 238 The Carroll, 8 Wall.
304; The Pennland 23 Fed. 551. That presumptlon apphes to the
present case, and fastens the hablhty for the injury which occurred
upon the steamer, unless it is shown that the accident happened,
not through the disregardlof the rule hy the steamer, but in conse-
quence of the violation by the schooner of the duty which devolved
on her in the situation in which the respective vessels were, or by
inevitable accident. The learned distriet judge held that the bur-
.den of proof imposed upon the claimants by the operation of the
above-mentioned rule was sustained, and came to the conclusion,
upon the testimony, that the steamer was not chargeable with fault
contributing to the collision, which, as he thought, was solely due to
the negligence and mlsmanagement of the schooner.

Under some circumstances, we would appreciate more fully the
disadvantage we are under from being unable to see the witnesses
and attend to their manner of delivering testimony; but in the
present case there are certain leading facts about which there is no
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serious dispute, and from which we thlnk controlling inferences
ought justly to be drawn.

We will first consider the conduct of the steamer. When her
captain was'first required to pay attention to the schooner, the
steamer was moving up the channel in the middle or a little to the
north side, a safe distance away, with ample opportunity to make the
necessary preparation for passing. The weather was clear, and it
was broad daylight. The schooner was over his port bow, well down in
Waiskabay, bearing northeasterly under a strong northwesterly wind,
and headed towards the entrance of the channel between the buoys,
directly in front of him. He saw that she was “loaded deep,” as he
says, and he saw that she was so low down to the southeast in the
‘bay that, as she came up to enter the channel, she must accomplish
a sharp turn, and might need a good deal of sea room before she
could make the turn and get straightened down, and he must have
recognized her right to come down in such part of the channel as
she found necessary. He was by his own aceount in this situation
when he checked the speed of his engine, and then ordered it stopped,
to enable him to see what the schooner was “intending to do,” and to
determine his own course,—a very proper precaution. Then, on
seeing the schooner making preparations for turning into the chan-
nel, by taking down her mainsail and beginning to pay off from her
course on a port wheel, instead of stopping or going slowly, as his
situation permitted, until the schooner had come in and had taken
her course down, he rang up the engine to put on full steam, ported a
little, and moved up into the jaws of the entrance on the north side
of the middle, reaching there just at the moment when the schooner
was performing the most difficult part of her movement. We are
of opinion that this was not a compliance with the rule which re.
quired him to keep out of the way of the sailing vessel. It was a
case where, as it seems to us, he was bound to the utmost circum-
spection.

The measure of the obligation of a steamer when such danger of
meeting exists is thus stated by the supreme court in The Carroll,
8 Wall. 302-306. Having referred to the rules presecribed for such
a case, it is said:

“They require, when a steamship and sailing vessel are approaching from
opposite directions, or on intersecting lines, that the steamship, from the
moment the sailing vessel is seen, shall with the utmost diligence watch her
course and movements, so as to be able to adopt such timely measures of
precaution -as will necessarily prevent the two boats coming in contact.”

And in the case of The Falcon, 19 Wall. 75, the court again re-
peat the rule in the following language:

“Tt was the duty of the steamer to see the schooner as soon as she could be
seen, to watch her progress and direction, to take into account all the circum-
stances of the situation, and so to govern herself as to guard against peril
to either vessel.” “The general tendency of the authorities is to enforce the
duty of great caution and unremitting vigilance on the part of those engaged
in the navigation of vessels propelled by steam.” Ward v. Ogdensburgh,
Newb. 139, 154, 5 McLean, 622, Fed. Cas. No. 17,158,

Evidence was offered to show that the captain of the Iron Chief
wasg uncertain about the intentivns of the Card when he first saw
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her on her last course across the Dbay, his judgment rather inclining
to the conclusion that she was going up the bay into Lake Superior;
and it seems to have been supposed that this uncertainty might have
some bearing upon the question whether he exercised due precau-
tion in his movements. We cannot see in the evidence any good
reason for the impression which he says he had. But, as he ac-
knowledges that he was in doubt, a situation existed by his own
confession into which he could not blindly run. But this is of
little moment. It is perfectly clear that he was fully advised of
the schooner’s -purpose to come down the channel while he yet
had time to regulate his own course so that she could pass in
safety. The statement in his testimony that, if he had remained
where he was, a collision must have occurred, appears to us to have
no foundation. By his own account, he was then some 1,200 feet
below the entrance of the channel, and there was full opportunity
for the schooner to have resumed her course before meeting him.
‘We are therefore constrained to a different conclusion from that
of the district judge, and hold that the steamer was in fault.

: In respect to the conduct of the Card, we are unable to find suffi-
cient ground for holding her blamable The steamer being con-
victed of a plain violation of the legal rule, and thereby bringing on
the collision, her countercharge that the other party was guilty of
misconduct contributing to it ought to be clearly made out.

The principal grounds upon which the conduct of the schooner
is censured by the court below and by the counsel at the hearing
on appeal are two. The first in their order is that the schooner
should have gone to the southward of the usually navigated channel,
and passed through an open spread of shallower water, but yet deep
enough for her, and through which vessels occasionally went. It
is urged that she should have done this because she was so low
down in the bay that it was difficult and might lead to embarrass-
ment if she attempted to go up and turn nearly at right angles,
as she must, into the channel, and that she was blamable for need-
lessly taking a course which invited risk of collision. We may ob-
gerve in passing that this suggestion of a risk of collision re-enforces
the charge of the libelant that the movement in which his vessel
wag engaged was of such a nature as to impose upon the steamer
the duty of great caution. But it cannot be said that the schooner
was in fault in taking the well-known navigated channel. It was
the one marked out on the government chart and directions for
-sailing, and on the land and water by the beacons, stakes, and
buoys placed there for the purpose of furnishing guides for naviga-
tion. The schooner had the same privilege to navigate the chan-
nel that the steamer had; and, while the situation was such as
“to require from both parties a careful attention to their respective
duties, there was no such risk of collision, when she attempted to
go down the channel, as to warrant the imputation that she was
guilty of misconduct in claiming and exercising her common right,
and she was justified in expecting from the steamer that she would
carefully continue to watch the schooner’s movements until all
danger should be passed.
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The learned district judge, in his opinion, which is printed in the
record, held that there was nothing in the situation to make the
passage hazardous, and in this we concur with him.

" The other ground of censure taken in behalf of respondent against
the Card, and one more strongly maintained than any other by
counsel for the claimant, is that the schooner did not observe the
duty which belonged to her, in that she did not keep her course,
‘as she was bound to do by the twenty-third rule of section 4233,
Rev. St. (article 22 of the regulations of March 3, 1885). This rule,
while it has more general application to vessels standing on a direct
course, yet undoubtedly applies to one moving on a circular or
swinging course, under circumstances where it may reasonably be
supposed that the swinging is intended to be for a time maintained
until the general course of the vessel can be resumed. And the rule
itself is subject to such modification as the necessities of navigation
require. In the case of The John L. Hasbrouck, 93 U. 8. 405, which
arose from a collision on the Hudson river between a steamer com-
ing up and a sloop going down, Mr. Justice Clifford, in discussing
the application of the rule in regard to sailing vessels navigating
a channel where it is necessary to go around the projections from
the banks or avoid any other impediment to a straight course, ‘or
when from any other cause deviations are necessary, says:
“Variations of the kind in the course of the vessel are allowable, because
they cannot be avoided without imminent danger of immediate destruction;
nor is a sailing vessel under such circumstances forbidden to yield to such a
necessity, even though those in charge of her deck are aware at the time that
a steamer I8 coming up the river on a course which involves risk of collision,
if it appears that a change of course is reasonably necessary to prevent the
sailing vessel from running into the bank, or encountering any other natural
obstruction to the navigation. Necessary changes made in the course of the
voyage to avoid such obstructions are not violations of the sailing rule which

requires the sailing vessel to keep her course whenever an approaching
steamer is required to keep out of the way.”

In the present case, the schooner, having a right to shape her
course towards such portion of the opening of the channel as she
should find necessary or convenient in order to go down, and ex-
pecting the steamer to look out for her movements and keep out
of the way, took down her mainsail, put her helm hard a-port, and
swung off to starboard. The extent to which she was swinging
was presumably watched and estimated by the steamer. The lat-
ter then moved rapidly up the channel, and, going somewhat to
the northward of the center of the channel, passed directly across
the bows of the schooner, and almost at right angles with her. It
is charged that the schooner, although for a time she swung or
paid off as she should in order to get by, yet, when the steamer
was almost passing, suddenly ceased to swing off, and, starboarding
her helm, forged ahead into the steamer. There is a degree of im-
probability in this proposition which makes it dubious. It is diffi-
cult to believe that the captain of the schooner, being on a safe
course to pass the steamer, and with no peril to disturb his judg-
ment, should have adopted a maneuver which would inevitably
bring him into disaster. It is true that, after the schooner’s helm
was put hard a-port, it was changed to starboard. The captain of
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_the schooner testified that this was done almest on, the instant of
_collision, for'the purpose of easing the blow by turning the head of
ifs vesSdlin ‘the direction of the movement of the steamer. Other
. witnesses corroborate this ‘account of the matter, and there is no
'_;tes‘;',imqnﬁy,’“(”)‘t’spfﬁCient moment to justify us in coming to the con-
“clusion that the.captain’s statement is not true, confirmed, as it is,
by the moral probability that he Would not have done so wanton
and senseless a thing as that wher¢éwith he is charged. Tt is not
claimed that, if the starboarding was done at the time and for the
purpose stated by the captain of the schooner, any fault could be
found. It was in extremis, and, besides this, had no effect in pro-
‘ducing the collision, and probably lessened the injury. :
The other blow from the barge seems to have been altogether

needless, if the proper measures had been seasonably taken. The
captain of the Chief says that, when he saw the danger of collision,
he ordered the towline cut. If he is not mistaken as to the time of
giving this order, we are satisfied its execution was delayed. It
.wag cut at some time, The witnegges differ as to the time, some
_saying it was about concurrent with the collision with the steamer,
others fixing it at about the time the barge struck the schooner.
‘We are satisfied that the latter is near the fact. The barge traveled
600 feet after the first collision, and delivered a lieavy blow upon
the schooner. - If the barge had been released promptly, as she was
‘going up the current, her speed would have been mivch reduced, and
‘she could also have been made free to direct her own course away
from the schooner. Be this as it may, the damage shown was all
the legitimate consequence of the prime error, which was not in any
~degree -alleviated before the end.

. We think the libelant is entitled to recover for the injury com-
plained of. The decree should be reversed, and the cause remanded
_to the district court, with directions to ascertain the damages and
enter the proper decree thereon in accordance with this opinion.

On Rehearing,.
(July 8, 1894.)

The first and second grounds of the petition involve questions
which have already been fully argued by counsel and considered
by the court. ‘

The third and only other ground is that evidence has been discov-
_ered since the original hearing which it is claimed bears strongly
“against.the libelant’s ¢laim that his vessel was free from fault.
This newly-discovered evidence consists of statements made by
affidavits showing that there was a fault in the steering apparatus
"of the libelant’s vessel which was not known to.claimant, and of
_which the libelant’s witnesses made no disclosure, although they
knew of it when they gave their testimony. We think that the
allowance of the petition for rehearing in such circumstances and
for such reasons would set a mischievous precedént, would en-
courage negligence in the preparation of causes for hearing, and
would embarrass the court with applications for rehearing of causes
once fully considered and disposed of. No sufficient reason is seen

.in the present case why, if the fact be as claimed, it should not have
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been ascertained and proven while the case was still regularly oper
to proof. It is shown by the petition that the attention of the
claimant and his proctor had been seasonably drawn to the mat-
ter to which the newly-discovered evidence relates.

The petition is denied.

e

THE MICHIGAN.
NEALLEY et al. v. THE MICHIGAN.
(District Court, D. Maryland. March 10, 1894.)

1. CoLuListoN—STEAM AND SArL IN Foo--BURDEK OF ProoF.

Where the steamer’s witnesses testify that they were watchful and vig-
flant, but heard no fog signals from the sailing vessel, and there is nothing
in their appearance or testimony to cause the court to hesitate in accepting
their statements, the burden is then upon the sailing vessel to show by
evidence which is satisfactory and convineing, and not consistent with
any theory opposed to her contention, that the fog horn was properly
sounded, and that, if not heard on the steamer, it was because of inatten-
tion.

2. SAME—“MODERATE SPEED.”

The requirement of moderate speed by steamers in a fog is sufficiently
met by half speed, when that is but five or six knots an hour, and such
that the steamer was actually able, by reversing, to nearly stop in a dis-
tance of about two lengths.

8. SaME.

“Moderate speed” is that rate which will permit a steamer to stop, after
hearing a fog signal, in time to avoid the vessel which has complied with
the law in giving it. '

4, Samp—Foa SiaxaLs.

In a case of collision between a steamer and a schooner, keld, on the evi-
dence, that the schooner was in fault for failure to sound fog signals, ap-
parently assuming that the fog was not so dense as to obscure her lights.

For opinion on appeal, see 63 Fed. 280.

Carver & Blodgett and Robert N. Smith, for libelants.
I. Wilson Leakin, for respondent.

MORRIS, District Judge. This is a libel by the owners of the
four-masted schooner John Holland against the steamship Michigan
to recover the value of the schooner and her cargo, consisting of
1,700 tons of coal, which was sunk and lost in consequence of a colli-
sion with the steamship. The collision happened between 3 and 4
o’clock on the morning of the 16th of June, 1893, at a point outside
the capes of the Chesapeake bay, about 10 miles east of Cape Henry
light. The faults alleged against the steamship are that her lookout
was not properly placed, that she negligently failed to see the light
and to hear the fog signals of the schooner, and that she was going at
too great a rate of speed in a fog. The fault charged against the
schooner is that, in a fog too dense to permit her lights being seen,
she failed to give notice of her presence by sounding proper signals
with a fog horn.

The fog was not widespread, but was in low-lying banks. Its
existence is proved by the officers and witnesses from on board the
Aichigan, and by the officers of the Dresden, a steamship following
about a mile astern of the Michigan, by the two pilots who had just
been discharged from t} -~ steamers, and by witnesses from schoon-



