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But, whatever was the intention of the respective parties to the
purchase and sale of the 64 bags of coffee as to the application of
the amount of money due upon the purchase, we agree with the
district court that the facts do not bring the case within the doc-
trine of the application of payments. The price of the coffee was
a debt due from the libelants to the steamship company, and against-
its payment they had a counterclaim for damages for breach of con-
tract, to a larger amount. The “account,” if it can be so ealled,
between the parties, was not a running account, like that of a
tradesman with his customer, where goods are furnished by each to
the other. The question whether the libelants can recover against
the vessel the amount of loss upon the 35 bags of coffee, when they
purchased from the owner pro hae vice (who was liable to them for
those bags) a larger amount of coffee, which, within their knowl-
edge, came by the same vessel, and which debt has never been paid
in money, is a question to be settled upon the equitable principles,
or according to the rules of justice by which courts of admiralty
aim to be controlled. When the logs was discovered, the libelants:
had a claim for reimbursement against the steamship company and
against the vessel. The vessel had an equitable right to insist that
the cargo which it safely brought should be so applied as to relieve
it, if practicable, from the loss upon the eargo which it failed to
bring; and the libelants, with knowledge that they were receiving
and not paying for coffee brought by the vessel, were also under an
equitable obligation to give the vessel the benefit of that portion
which it brought, which they received, and the purchase price of
which is unpaid. We agree with the district court that this
equitable right of the ship was superior to any right of the libelants
to have the proceeds of this cargo applied upon prior claims against
other vessels, to the exclusion of the Enchantress. The decree of
the district court is affirnied, with costs.
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1, Towaee—Tarmwe LEakING Tow 1NTO PorT OF HAFETY.

A propeller, towing a barge on Lake Erie in heavy weather at the re-
quest of the barge, which was leaking badly, changed her course to Cleve-
land,—the nearest port. On arriving at the breakwater, finding no tug
to take the barge, as was customary, the propeller signaled for a tug, and
stood out into the lake until one came, If she had carried her tow inside,.
the length and draught of the propeller would have compelled her to keep-
the narrow channel. Nothing in the contract of towage required her to
take the barge to a dock, and there was no apparent peril in waiting for a
tug. Held, that the propeller was not in fault for failing to tow the barge
inside the breakwater on their arrival.

2. SaME. -

A tug having come alongside the barge, it was agreed between them
that the propeller should tow the barge in, the tug to follow and help as
far as necessary or possible, and to take the barge as soon as she was
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towed inside the breakwater. The propeller headed for the entrance, but
. the barge, after getting. substantially in line behind her, took a sudden,
.heavy sheer towards the east breakwater. The propeller pulled strongly
-towards the west breakwater, until she was about a boat’s length from it,
~without breaking the sheer of the barge, and then let go the towline to
avold pulling her on the east breakwater. The barge put down her an-
chor, and the tug made, ineffectual efforts to get a llme to her, but she
drifted across the entrance, and went to pleces on the west breakwater.
Held, that the propeller was not in fault for casting off the line, in the
émergency then existing. .

‘Appeal from the District Court of the United States for the East-
ern District of Michigan. .

This was a libel against the propeller John M. Nicol for the loss
of the barge Wahnapitae while in tow of the propeller. The dis-
trict court dismissed the libel. Libelant appealed. |

The barge Wahnapitae, laden with a cargo of lumber, was taken in tow at
‘Waghburn, Wis., a port on Lake Superior, by the propeller John M. Nicol, to be
towéd to: Fairport, Ohio, a port on Lake Erie. After the propeller and her
consort reached Lake Erie the wind increased so as to make a heavy sea. The
barge,; in. consequence, sprang a leak, which so increased as to make it dan-
gerous to proceed. The master of the Wahnapitae therefore signaled the
steamer to take the barge to a port of safety. At the time this signal was
given the vessels were within about 24 miles of Fairport. Cleveland was the
nearest port, being about 18 miles S. by W. = In obedience to this request the
course of the propeller was changed so as to steer direct for Cleveland. The
steamer, with her tow, arrived off the port of Cleveland at about 8 p. m.
There being no tug either off the port or inside the breakwater, the Nicol blew
the usual signal for a tug, and headed around under a port helm, and again
stood out in the lake, to wait for a tug. After getting out something over a
mile, and having headed out in the lake, the tug Alva B came out from the
port, and went alongside the barge, and arranged to aid in taking her inside
the harbor. The plan agreed upon between the barge and the tug was that
the Nicol should tow the barge in, the tug following and helping as far as
necessary or possible, and then to take the barge as soon as she was towed
inside the breakwater. This plan was communicated to the master of the
Nicol, who, after the tug left him, ported his wheel to come around for the
entrance to the harbor. The breakwater In front of the harbor runs nearly
east and west. The entrance to the harbor was through an opening in this
breakwater 500 feet wide. The direction of the wind was N. N. E., blowing
nearly into the entrance between the breakwaters. There was a good deal of
sea running in the direction of the wind. Near the breakwater the sea was
choppy, made so by the backset of the breakwater. TUnder a port wheel the
Nicol went around, and headed for the entrance. i

The contention of the libelant is that the circle made by the Nicol in coming
around was too small, and that the barge, being at the end of a 600-foot tow-
line, had a much larger circle to make, and did not get straightened out behind
the steamer; that the steamer, regardless of this fact, headed for the entrance,
though the barge was not in her wake, and was headed two or more points
east of the opening, and directly onto the east breakwater. The libel then al-
leges that while the barge was slowly coming around after her, with her helm
hard a-port, but before she could get into line behind the propeller so as to
head for thé opening, and when about one-quarter of a mile away from the
opening, the propeller cast off the towline and set the barge adrift; that the
barge immediately let go her starboard anchor, but this did not fetch her up,
as she continued ‘to drag her dnchor until she drifted across the opening, and
onto the breakwater at a point west of the opening, and was there broken to
pieces, onie‘0f her crew being drowned while attempting to escape from the
sinking vessel, ’ i

The faults relied upon here by the libelant are:

(1) ‘That ‘the! propeller- should have towed the barge in when she first ar-
rived off the: port; that she could have done so without difficulty, as both were
then heading into the opening of the breakwater.
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(2) That the propeller was in fault in hauling said barge around in too small
a circle, “and in too close proximity to the breakwater, making it difficult for
the barge to follow the propeller.” .

(3) That the said propeller was at fault in casting off the towline of said
barge at the time it was cast off.

(4) That the propeller was at fault in not coming to the assistance and rescue
of said barge after the line was cast off, and when it was observed that she
was dragging towards the breakwater.

The distriet court, upon all the evidence, was of opinion that no fault had
been proven against the Nicol, and accordingly dismissed the libel, with costs.

Schuyler & Kremer, for appellant.

F. H. Canfield, Geo. L. Canfield, and Harvey D. Goulder, for ap-

pellee.

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge.

LURTON, Circuit Judge (after stating the facts). 1. We think
that the Nicol was not in fault for failing to tow the barge inside
the breakwater when the vessels first arrived off the port. The
Nicol was not bound for the port of Cleveland, and had no business
in that port. Her contract was to tow the barge to Fairport. She
had diverged from her course in compliance with the request of the
barge, and on account of its unseaworthy condition. The distance
from the breakwater to the harbor piers was some 1,200 feet. The
deep-water channel was straight in from the entrance to the piers.
The water on each side of the channel was shallow, being between
14 and 15 feet on one side, and from 13 to 14 feet on the other side.
The Nicol was heavily loaded, and drew between 14 and 15 feet. In
view of her length and draught, it is clear that the propeller could
not have maneuvered in the basin, and would have been obliged to
keep the narrow, deep-water channel, if she had carried her tow in-
sgide. There was nothing in the contract of towage which required
the Nicol to take her tow to a dock. In ordinary weather the evi-
dence shows that tugs meet vessels going into the harbor from one
to three miles outside the breakwater. The master of the Wah-
napitae expected to meet with and employ a tug outside, and pre-
pared his harbor line soon after he was headed for Cleveland. He
admits his disappointment at finding no tug to take him in. Neither
was there any such apparent peril in waiting for a tug as to impose
on the Nicol the hazard and the delay of attempting to take her tow
inside without the aid of a harbor tug. In rough weather the evi-
dence shows that the custom is for a steamer having a tow to take
the tow just inside the breakwater, where it is taken by tugs lying
there ready to aid by picking the tow up as soon as the line is cast off.
Upon approaching the opening it was seen that there was no tug
inside, ready to take the barge. TUnder the ¢ircumstances it was no
fault to turn out in the lake to wait for a tug. As we shall here-
after see, the Nicol and her tow were a second time placed in as
good position to go in as they had when they first approached the
opening, and it is difficult to see how the turning out to wait for a
tug was the proximate cause of the subsequent mishap. ,

2. Upon a careful scrutiny of the evidence we are of opinion that



278. FEDERAL 'REPORTER, vol. 63.

the Welght of the evidence is that the Wahnapitaé did get straight-
ened 6ut in the wake of the Nicol when the latter was a second time
headegd. for the entrance, and that.after thus getting substanually in
line behind the steamer, and headed for the entrance, she took a sud-
den, heavy sheer, which threw her neéarly into a right angle with the
dlrectlon in which the Nicol was steering.

Upon, this point there is a sharp conflict in the testimony. The
master and five of the crew of the barge deny that the Wahnapitae
had completed the turn, and testify that she never did get into line
behind,the Nicol after the latter went out into the lake. They deny
that she took any sheer after the Nicol was headed the second time
for the entrance, and say that the barge was slowly coming around
under ¥ port helm, and that if the cir¢le in which the Nicol made the
turn had been larger she would have stralghtened out, and followed
the Nicol through the opening. They agree in saym% that when the
Nicol 'cast off the towline she was swinging into line, and agree
" in the opinion that if the Nicol had continued to pull both vessels
would have gone safely through the entrance. On the other hand
the master dnd four of the crew of the Nicol unite in saying that the
Wahnapitae -did make the turn, and did get into line behind the
Nicol, and followed, headed for the opening, for several minutes, and
that when within' about one-fourth of a mile from the opening she
took a strong sheer to the port side of the Nicol, and headed directly .
for the east breskwater.” The master and crew of the Nicol are cor-
roborated in this statement of fact by the master and engineer of the
tug Alva B, whi¢h was following the Wahnapitae a little on the
starboard Quarter These witnessey were disinterested, and in good
pos1tion to know the position of the barge. TFurther corroboratlon
ig found in the evidence of Capt. Dwyer, master of a harbor tug lying
ingide the harbor in a place wherd he could see the tow as it ap-
proached the harbor, and in the evidence of Russel T. Rumsey, a
customs officer, who was in the river custom office, observing the
tow “through: a marine glass, and also in the ev_idence of Thomas
Shayy, one of ‘the life-saving crew, on watch in the tower at the life-
saving station. - "From the position of the side lights on the Nicol
and on the Wahnapitae, these witnesses concur, substantially, in
saying that the barge did get into the wake of the steamer, and did
follow, headed for the openmg, unt1l she took a sheer whlch threw
her out of line.

The Wahnapitae was a barge 280 feet in length and 51 feet in
beam. 8he is described ag having the bow of a schooner and the
stern of 'a scow.  She had but one mast, rigged with a jib sail, which
was not in use that night. We are better prepared to credlt the .
testimony as to the sheer by the reason of the well-established char-
acter of this barge as a bad steerer in shallow water, and her habit
of taking such-sheers in a most unaccountable way. Besides this,
her steering power was affected by the fact that she was leaking
badly, and, at the time of the alleged sheer, had not.less than 16
inehes of water in her hold.

Under this evidence it is immaterial to consider whether the circle
made by the Nicol in -¢oming around was large or small. If the
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Wahnapitae had made the swing and had straightened out behind
the Nicol, the turn was completed, and the subsequent sheer cannot
be attributed to the circle described. When tlie Wahnapitae took
this sheer, the Nicol was headed for the entrance, and within about
three boat lengths of the opening. The effect of the sheer was to
throw the barge into such a position as to head her directly onto the
east breakwater. The obvious thing for the master of the Nicol to
do was to break the sheer if he could. He at once gave the signal
to work his engines strong, and ported his wheel so as to head upon
the west breakwater. After pulling strong for about two minutes,
and until the propeller was within about a boat’s length of the break-
water, the master of the Nicol—seeing that the sheer was unbroken,
and that to continue to pull would inevitably result in pulling the
tow ontoe the east breakwater—sounded one long whistle, as a signal
to let the towline go. This was done. The master of the barge
put down his anchor, and the tug made several ineffectual efforts
to get a line to the barge. All was of no avail. The barge dragged
her anchor, and went to pieces against the west breakwater, having
drifted with the wind and sea across the entrance. After the tow-
line was cast off, it was not possible for the Nicol to do anything to
avoid the catastrophe. The tug was in every way better able to
assist, and yet it was unable to do anything. '

This sheer, under the circumstances detailed, produced a most
dangerous and alarming emergency. It was an emergency without
the fault of the Nicol. Three courses were open to her when it oc-
curred:

(1) To put on steam, and endeavor to break the sheer and go
through the opening. .

(2) To turn out again into the lake,

(3) To hold on to the line, though the sheer was unbroken, and take
the consequences.

To turn out again into the lake, after the sheer, seems, on the evi-
dence, to have been almost impossible. The vessels were too close
in for the turn, in view of the wind and choppy sea.

To put on steam and break the sheer was apparently the most
favorable course. This failed. To pull the Wahnapitae longer,
would, on the evidence, have been reckless. She was from two to
gix points off the port quarter of the Nicol, and headed for about
the center of the east breakwater.

The Nicol was already within a boat’s length of the end of the
west breakwater. To go on was apparent destruction for the tow,
to cast off the line gave the barge its only chance. These chances
were:

(1) That her anchor might hold.

(2) That she might drift in such a way as to escape contact with
the breakwater.

(3) That the very powerful tug right behind her might get a line
to her, and pull her out.

It seems to us that under the circumstances the Nicol took a
course for which she is not to be condemned. But, if it be admitted
that some other course might have resulted better, yet the emergency
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‘was guch that we cannot condemn the order given as a fault. The
iJudgment of the master of the Nicol, after a strenuous effort, was
‘that he could not break the sheer, and that to pull longer was to
pull the barge onto the breakwater. His further judgment was
that the emergency required that the line should be cast off. If
this was error,—which, on the weight of the evidence, we do not be-
lieve,—it was at least not a fault. In this judgment the master of
the Wahnapitae seemed to concur at the time, for it is clearly shown
that on the day following the catastrophe he expressed the opinion -
that Capt. Stewart was not in fault.

The decree must accordingly be affirmed.

‘ THE MICHIGAN.
NEALLY et al. v. THE MICHIGAN.,
(Circult Court of Appeals, Fourth Clrcuit. October 2, 1894.)
. No. 83.

1. COLLISION BETWEEN STEAM AND SAILING VESSELS—NEGLIGENCE—EVIDENCE.
In a libel by the owners of a schooner against a steamer for collision
near Cape Henry, in a fog, at 3:35 a. m., it appeared that the schooner
was on the starboard tack; that the weather was calm, and she was
making but little headway; and that she was struck by the steamer at
almost right angles, on the port side, a little forward of the mizzen mast,
and sunk. Six of her crew testified positively that her fog horn was
diligently sounded at intervals of not more than two minutes, one blast
at a time, as required by law, for 20 minutes or more before collision.
Her lights were all in place, and burning brightly, and she kept her
course. All the seamen on the steamer testified that they did@ not hear
the fog hiorn, except just before the collision, and that the steamer’s fog
whistle was constantly blown, and could be heard for several miles;
some of them, that it was so loud as to “drown all other noises” while
it was sounding. Held, that the schooner was not in fault,

2. Samz,
The fact that the testimony of the schooner’s lovkout, given on a

previous examination, about six weeks after the.collision, showed that
he then testified that he only blew the fog horn once before he saw the
steamer coming down on the schooner, was insufficient to discredit the
positive evidence of himself and the other witnesses for libelants on the
trial that the fog horn was continuously sounded, where such witness
gave a reasonable explanation of his former contradictory testimony.

8. SAME.
The evidence showed that the steamer was seen by the schooner's

crew 20 minutes before the collision; that the steamer’s lookout did not
see the schooner; that the former then plunged into a fog bank at a
speed of five or six miles an hour; that on emerging from it she was
making that speed, and close upon the schooner; and that the reversal
of heriengmes failed to check her headway. Held, that the steamer was
in fault.

4 Bamg.

It appeared that the steamer’s main deck was 20 feet above the water
level; that her captain’s bridge was 385 or 40 feet above the water; that
her lookout bridge was 8 feet above deck, nearly 30 feet above water,
and set nearly 40 feet to the rear of the high-pointed stem of the vessel;
and that it was impossible for a man standing on the lookout bridge to



