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‘mainder -of the purchase money went to an existing mortgage on °
-the ‘barge. It is very clear that this {ransaction was fully ex-
pressed by Moses Engle himself, in: his testimony, when asked,
“But the note which they [J. A. and C. Griffin] passed to you was
not paid, .but you took the barge instead?” and hc answered, “I
took the barge in place of the note, considering that so much
money,” The consideration for the transfer of title in the barge
was to secure protection from an antecedent liability incurred by
the vendee for the vendor. - These are not circumstances which
make one a bona fide purchaser. A bona fide purchaser is one who
at the time of the purchase advances a new consideration, sur-
renders some security, or does some other act which leaves him in
a worge position if his purchase be set aside. Alden v. Trubee, 44
Conn. 455.

The liability of Engle & Co. on the note of the Griffing, discounted
by and held by Eppinger & Russell, was fixed. The Gmfﬁns were
in insolvent circumstances. - Engle & Co. were responsible for the
note, and when they paid it they paid their own debt. They gave
up no security. They divested themselves of no right. They
placed themselves in no.worse position than they were in before.
In fact, incurring a liability -and suffering a loss in their dealings
with the Griffing, and havihg no lien, they acquired almost the
only property the Griffing had, to secure themselves against loss.
In Dickerson v. Tillinghast, 4 Paige, 215, Chancellor Walworth held
that the transfer of an estate, upon which there was a prior unre-
corded mortgage, in payment of a preexisting debt, without the
transferee giving up any security or divesting himself of any right
or placing himself in a worse position than he was before, did not
make the transferee, who had no motice of the mortgage, a pur-
chaser for value, and so entitled to protection. In the notes to
Vadikin v. Soper, 2 Hare & W. Lead. Cas. 238, this rule is stated.
‘Whatever may be the rile in the case of negotiable instruments,
it is well settled that ‘the conveyance of ldnds and chattels as
security for an antecedent debt will not operate as a purchase for
‘value or defeat existing equities. ' To similar effect is Johnson v.
Peck, 1 Woodb. & M. 334, Fed. Cas. No: 7,404.

Nor do we see any want-of diligence in the enforcement of their
liens on the part either of the libelant or of the interveners, such
as to amount to waiver of or to work a forfeiture of their liens.
On this point nothing can be added to the reasoms set out in the
-opinion of the district court. The decree below is affirmed in all
respects; the costs of th1s court to be pald by appellants
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Where a consignee, having a claim against a chartered ship for short de-

iivery of coffee, knowingly purchases of the charterers unclaimed coffee
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brought by the ship on the same voyage, he 1s equitably bound to apply
the purchase price to the payment of such shortage claim, so as to relieve
the ship from liability in rem, rather than apply it to other claims against
the charterer for previous shortages in cargo brought by other vessels,
and still hold the ship liable for its own shortage. 58 Fed. 910, affirmed.

This was a libel by Anson W. Hard and George C. Rand against
the steamer Enchantress to recover for short delivery of coffee.
The district court dismissed the libel (58 Fed. 910), and libelants
appealed.

Willard Parker Butler, for libelants,
J. Parker Kirlin, for claimant.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. The libelants, composing the firm of
Hard & Rand, as indorsees of certain bills of lading, filed in the
district court for the southern district of New York their libel in
rem, to recover from the steamer Enchantress the value of 35 bags
of coffee shipped on board said steamer at Victoria, Brazil, on or
about September 29, 1892, and not delivered to the libelants upon
the arrival of the vessel in New York, on November 4, 1892. At
the time of the shipment, the Enchantress had been chartered to
the United States & Brazil Mail Steamship Company by a demise
charter, and was regularly running in its line of steamers between
New York and Brazil. The district court dismissed the libel. We
think that the decree of the court was correct, although we do not
adopt all its suggestions of fact. The claimant stipulated that
the firm of Hard, Rand & Co. shipped at the time and place just
named the number of 5,947 bags of coffee mentioned in the bills of
lading annexed to the stipulation, and which were thereupon de-
livered by said shippers to said steamship company. The bills of
lading specified certain marks as appertaining to the bags of
this. shipment. Upon arrival in New York, the vessel contained
one more bag than was called for by her manifest, but fifty-seven
bags did not have the marks stated therein. Thirty-five bags con-
taining the marks on the bills of lading and manifest were not found
or delivered to the libelants, and it is contended that the stipula-
tion was limited to the number of bags, and that there is no ade-
quate evidence that the nuraber which was shipped on board the
vessel at Victoria contained the specified marks. The manifest,
which was signed by the claimant, specifies the marks belonging te
the libelants’ 5,947 bags, and the whole conduct of the charterers
at the time when the coffee should have been delivered, and when
demand of payment was being pressed upon it, shows that the ques-
tion of the shipment of these marked bags was not in dispute.
After the extent of the nondelivery had been ascertained, and after
the libelants had presented their claim for the loss to the steamship
company, the latter tendered to the libelants the unmarked 57 bags,
which they refused to receive, because the bags did not bave their
marks, and presumably did not contain their coffee. A similar
tender was made to other consignees who had claims for “shortage”
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by the. Enchan‘tress, and was refused. 'l‘hereupon the steamship
om‘pan "sént the 57 bags and 7 other bags, with their contents,
“to'a ée-cteamng establishment, to be cleaned; and on December
14, 1892 gold the 64 bags to the libelants, at 15 cents per pound,
which amounted to about $1,200. They must have known that a
large portion of this coffee was the same which had been previously
tendered to them in the bags which came by the Enchantress. Not
to infer that they knew this is to attribute to them a lack of intel-
lect. 1In fact, the salesman told them that they were buying their
own coffee. The libelants’ bill for the 35 missi‘ng bags was $793.17.
The steamship company was at the time in a.very weak financial
condition, and the object of the sale was to obtain cash with which
to pay ‘the various claims against the company for nondelivery.
When, in a day or two thereafter, the steamship company presented
its bill against the libelants, they refused to pay. = At this time
they had other claimg against thé company, which had previously
‘arisen, principally for slack bags of coffee, amountlng to $2,358.25.
‘On December 16, 1892, the llbelants sent the followmg letter to the
‘steamship company ‘
“Dear Sirs: Returning hérewith our claim aga,mst the S. S. Enchantress
. for 35 bags of coffee short, we have to say your proposal of adjustment of this
loss, at the.cest of the merchandise, does not appear toius as an'equitable one;
for, if we are entitled to any recovery whatever, it should be for the whole of
the loss sustained by us, 'which is the market value at port of destination.
Please favor-us with your check for amount of this and other claims, as per
tnc:;);eéi”memorandum, the ‘payment of which you have promised from time
0
The letter also mc«lo‘sed a memorandum of the other and earlier
claims againgt the compa.ny, which they state is a memorandum “of
our unpaid:claims against you” "The steamship company replied,
denying that the value of coffee not delivered by the Enchantress
should be computed according to the value at the port of destination,
and returned the bill for correction. Further correspondence en-
‘sued, and on February 13, 1893, the steamship company wrote to
‘the hbe]ants relterating its ob]ectlons to their estimate of the
~amount of all their various claims. ~ After this time, the steamship
company apparently became entirely unable to pay its debts; and
in April, 1893, the libel was filed against the vessel, apon the ground
that the amount which the libelants owed for the 64 bags of coffee
was to be or -had been applied upon their earlier and more unse-
cured claims against thé company. The owners of the vessel in-
sigt that this amount was intended by the libelants, at or about
the time of the purchase; to be applied upon the bill for the 35 bags.
No such intention was manifested at the time of the purchase;
there is ho evidence which satisfiées us that they subsequently en-
tertained such an intention; and it seems to be negatived by the
correspondence. They: asked for 4 check in payment of the En-
chantress’ ¢laim and of their other claims; and the fact that in
the inclosed memorandum of their other claims they speak of them
as unpaid 8oes not, in view of their affirmative declaration that the
Enchantress claim was not paid, make it probable that they meant
to admit by the memorandum that it had been pald
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But, whatever was the intention of the respective parties to the
purchase and sale of the 64 bags of coffee as to the application of
the amount of money due upon the purchase, we agree with the
district court that the facts do not bring the case within the doc-
trine of the application of payments. The price of the coffee was
a debt due from the libelants to the steamship company, and against-
its payment they had a counterclaim for damages for breach of con-
tract, to a larger amount. The “account,” if it can be so ealled,
between the parties, was not a running account, like that of a
tradesman with his customer, where goods are furnished by each to
the other. The question whether the libelants can recover against
the vessel the amount of loss upon the 35 bags of coffee, when they
purchased from the owner pro hae vice (who was liable to them for
those bags) a larger amount of coffee, which, within their knowl-
edge, came by the same vessel, and which debt has never been paid
in money, is a question to be settled upon the equitable principles,
or according to the rules of justice by which courts of admiralty
aim to be controlled. When the logs was discovered, the libelants:
had a claim for reimbursement against the steamship company and
against the vessel. The vessel had an equitable right to insist that
the cargo which it safely brought should be so applied as to relieve
it, if practicable, from the loss upon the eargo which it failed to
bring; and the libelants, with knowledge that they were receiving
and not paying for coffee brought by the vessel, were also under an
equitable obligation to give the vessel the benefit of that portion
which it brought, which they received, and the purchase price of
which is unpaid. We agree with the district court that this
equitable right of the ship was superior to any right of the libelants
to have the proceeds of this cargo applied upon prior claims against
other vessels, to the exclusion of the Enchantress. The decree of
the district court is affirnied, with costs.

THE JOHN M. NICOL.
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1, Towaee—Tarmwe LEakING Tow 1NTO PorT OF HAFETY.

A propeller, towing a barge on Lake Erie in heavy weather at the re-
quest of the barge, which was leaking badly, changed her course to Cleve-
land,—the nearest port. On arriving at the breakwater, finding no tug
to take the barge, as was customary, the propeller signaled for a tug, and
stood out into the lake until one came, If she had carried her tow inside,.
the length and draught of the propeller would have compelled her to keep-
the narrow channel. Nothing in the contract of towage required her to
take the barge to a dock, and there was no apparent peril in waiting for a
tug. Held, that the propeller was not in fault for failing to tow the barge
inside the breakwater on their arrival.

2. SaME. -

A tug having come alongside the barge, it was agreed between them
that the propeller should tow the barge in, the tug to follow and help as
far as necessary or possible, and to take the barge as soon as she was



