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shaking in the wind, yet gome allowance must be made for the con-
fusion incident to such dangerous proximity, and the master of the
tug cannot be absolved from the charge of obvious imprudence.in
failing to keep a reasonably safe margin between himself and the
sloop.. Holding, - therefore, that the close line which the steamer
was {n&king upon the sloop’s course was not a reasonable and sub-
stantial compliance with her maritime obligation to keep out of the
way, she must also be held in fault. =
Let the damages and costs, therefore, be divided.

L ]

| KILLIEN v. HYDH et al
_(Distriet Court, 8, D. New York. August 25, 1894)

1. CoLLisroN—FERRYBOAT AND Tue—CONTRIBUTORY NEGLIGENCE.
A fireman of a tug which, because of ‘a: collision, had so careened as to
be-in apparent danger of capsizing, who jumps into the water under the
belief that the boat is about to upset, is not guilty of negligence.

2. BAME—OVRRTARING VESSEL—MID RIVER~STATE STATUTES.

A ferryboat and tug were going down the Bast river. The tide was
strong flood. The ferryboat was to port. of the tug, and about 200 feet
astern, ‘when both stopped to allow a crossing steamer to pass. When
they went ahead the ferryboat sheered iout towards the middle of the
river, but soon placed her wheel to port, to.turn her head down the river,
which brought her course to starboard. When the tug reached Corlear’s
Hook, she felt the foree of the flood tide, and was turned to port, towards
the ferryboat, which was then about 100 feéet to port of her, and shortly
after the collislon occurred, about 300 feet from the New York shore. Held.
that both vessels were at fault,—the tug, for not sufficiently porting he-
wheel when approaching the hook so as to counteract the cross-tidal cur-
rent; and the ferryboat, because she did not keep as much away from the
tug as reasonable prudence demanded, she being the overtaking boat, and
lno‘r.hlng preventing her going in midstream, as required by statute.

8. BHIPPING—INJURY T0 SEAMAN—NEGLIGENCE—FELLOW-SERVANTS.

‘Where the owner of a tug, who is also captain and pilot, and In charge
thereof, temporarily places at the wheel, when the boat is in a difficult
‘situation, an unlicensed person, not of the experience required, and by
reason of his want of skill a ‘collision occurs, causing the death of a fire-
man of the tug, the owner is liable.

Libel by Mary Killien, administratrix of Martin Killien, against
the owners of two vessels, alleging negligent collision by which in-
testate lost his life. :

E. N. & T. M. Taft, for libelant.
Alexander & Ash, for respondent Hyde.
‘Wmn. J. Kelly, for Long Island R. Co

BROWN, District Judge. The above-libel was filed by Mary
Killien, as administratrix of Martin Killien, her husband, to recover
damages.under. the statute of this state, for the death of the de-
ceased, a fireman on the tugboat William H. Walker, on the after- -
noon of June 13, 1893, through an alleged negligent collision be-
tween the Walker, owned by the: respondent Hyde, and the ferry-
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)
boat Garden City, owned by the respondent, the Long Island Rail-
road Company.

The collision occurred on the East river, from 200 to 300 feet off
the New York docks, about opposite the marble yard, just below the
turn of Corlear’s Hook. The weather was clear and pleasant, the
tide, strong flood. Both boats were going down river; the Garden
City, on one of her regular trips from Hunter’s Point to James’ slip;
the Walker, going down under one bell, near the docks, looking for
a job. About 200 feet in front of them was the transfer tug No.
5, also going down. All three boats had come to a stop just above
the Grand street ferry for two ferryboats of that line on the New
York side, one coming out of that ferry, and another going in. At
that time the Garden City was a little outside of the Walker, and
about 200 feet astern of her.

‘As soon as the inward-bound ferryboat at the Grand street ferry
would permit them to pass, the three boats started ahead, the
Garden City sheering at first somewhat outwards into the river.
Soon afterwards she put her wheel to port, to turn her head down
river. This brought her course more to starboard while rounding
the hook, and gave the appearance of a sheer towards the Walker,
as in a certain sense it was. 'The Walker at the same time on pass-
ing from the eddy, as I find, and striking the force of the true flood
tide, which there sets strongly across towards the Brooklyn shore,
was turned by the tide to port towards the Garden City, which,
going faster, was overtaking and passing her on the Walker’s port
side. The Garden City was in fact passing so near, viz. from 40 to
100 feet, that after their approach to each other sideways was ob-
served, before either could do anything effectual to prevent it, they
came in collision, the port bow of the Walker striking the Garden
City about 40 feet forward of her paddle box, and running under
her guard, where she stuck fast. The blow itself was not violent,
the Garden City having reversed, and the Walker having stopped her
engines just before collision; but as the Walker swung round with
the tide against and under the other’s guard, she took and kept such
a strong list to starboard, that observers thought she was going to
roll over. Just at that time the engineer, who had been at supper
in the kitchen, and heard the bell to stop a moment before collision,
in trying to run around the house from port to starboard, =o as to
reach the engine room and attend to the engine himself, was unable
to keep his footing, through the strong list to starboard, as above
stated, so that he could not help running off the deck into the
water. A few moments afterwards, the deceased, who during the
engineer’s absence at supper, had been temporarily doing the en-
gineer’s duties at the engine, was also seen to run off the deck on the
starboard side, a little forward of the engineer. The engineer after
some ten or fifteen minutes was rescued; but the fireman was
drowned. He was a fair swimmer, but seemed to have incurred
some disability. He was 30 or 40 feet away from the engineer in
the water, and they exchanged a few words; the last heard from the
fireman bemg, that he could not hold out much Tonger. Soon after
he sank.
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1. There s no itrustworthy evidence to indicate with certainty
whether the fireman jumped off the boat voluntarily, or whether,
like the engineer; in coming suddenly and quickly upon the slop-
ing deck, he ‘wag unahlg to hold his footing, and was forced over-
board. . That he went off after the Walker had careened greatly, is
clear from: the:fact that his. position in the water was to the south-
ward of the enginegr, so that he must have gone over after the engi-
neer. There seems to me small probability that he went over-
board voluntarily; and if he did,.it must have been done presum-
ably from fright at the position. and list of the Walker when hLe
reached the.open deck, and from apprehension of immediate cap-
sizing; and:even on that hypothesis, I' could not hold him legally
chargeable with ;negligence, or legal fault, for such an act done
when apparently in extremis. The City of Norwalk, 65 Fed. 102,
where the eount says: e e o

“The attefaptiof the deceased to jump to the fioat should not be treated as a
legal fault, though & mistake and an error of judgment. He had doubtless
seen one or both of his shipmates jump just before. Coming suddenly from
the engine room Tmifdédiatély tipon the ‘crash of ‘the collision, when a consid-
erable part of ‘the side of'the steamter had been carried away, and in the
alarm attending:Sueh a catastrophé:in the night time, there was no time uor-
opportunity. for the.exercise of deliberate-judgment, and his act should, I
think, be treated as errors in extremis are treated, viz. as a mistake made un-
der the apprehénsion’ of Immediate danger, for ‘which those who wrongtully
brought ‘about’ the situation; #nd -not 'himself,’ should-be held: to blame.”
Affirmed on this.point, 9 C, . A. 521;.61 Fed. 364 .. © . ;
, 2. There is considerable conflict jn certain parts of the testimony.
as to the faults causing the colligion; but I am satisfied that the
collision occurred from several eontributing causes which inculpate.
hoth. vessels. . The weight of evidence shows that the collision was
in the true tide, and not in the eddy; that the Walker, in passing.
oyt of the eddy into the true tide as the Garden City, drew abreast
of her, swung, twg or three points to port, towards the line of the
fﬁrmboat’s course, while the latter was swinging to starboard under
the port wheel. -.The Walker swung to port, because she did not
sufficiently port her wheel in time, to counteract the effects of the
cross-tidal current which she met ip rounding the hook. She was
going slowly, under one bell; and this made a stronger port wheel
necessary than when going at ordinary speed. The deck hand was
at the wheel, temporarily taking the place of the master who was
the pilot, but who was then at snpper in the kitchen, and did not
leave the kitchen until a few moments before collision when he saw
the, Garden City abreast, and said to the engineer, “She is going to.
plug into us.” The deck hand was a young man, not licensed as
a, pilot, and he wag left alone in a position requiring thorough skill,
experience, and matured judgment in order to avoid accident in

one of the three most dangerous places abont New York harbor.

*+ 1.do not think the witnesses from the Garden City are correct in
supposing that the -deck hand starboarded his wheel instead of
porting .it.  The, ¢ross current, and the necessity of a port wheel
to counteract if, were perfectly well known. But the precise amount
of porting needful was a question of skilled judgment, depending
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as it did upon the various circumstances, of the distance of the
Walker from the shore, the speed and the draft of the tug, the
time of tide, and correct observation of the line where the true tide
was reached. The near preseénce of the Garden City on the port
side made special care as to all these points necessary, in order
to avoid the npatural set of the tide towards her. The evidence
leaves no doubt in my mind that the Walker swung, as I have said,
from two to three points to port, through lack of efficient and timely
means to prevent it, and thus contributed to the collision. The deck
hand; who had the wheel, testified that even at collision the Walker
was in the eddy tide; and if he was acting on that supposition
at the time, inasmuch as that supposition was clearly wrong, his
swing to port was the result of faulty observation of his position.
If the master, who was also both owner and pilot, had been at his
proper post, at a place of such danger, I think his better observa-
tion, experience and skill would have prevented mistake, and the
collision would have been avoided.

There was no other pilot aboard; and the master is hlmself
<hargeable with negligence for absence from his post at so dan-
gerous a point, and for substituting in his place a person neither
legally certified as quallﬁed ‘therefor, nor sufficiently proved to
possess the requisite experience and skill to be able to act alone as
sole pilot in so difficult and complicated a position.  Much of the
master’s testimony I'am unable to accept as correct, both from his
strong interest, and from its inconsistency with the testimony of
.others, and Wlth his own teéstimony before the inspectors. He came
on deck forward just befé)re collision; but too late, as I find, to be
-of any service.

3. The evidence is equally conclusive that the Garden City did
not keep away from the Walker as much as reasonable prudence
-demanded, in that peculiar locality. The Garden City was the
overtakmg vessel; she was bound to keep out of the way of the
Walker; she had the port side of -the river open to her, the state
statute required her to go as near the middle of the river as pos-
#ible, and there was nothing to prevent her going in mid-river. On
going astern of the Grand street ferryboat, she sheered out some-
what towards mid-river; but instead of continuing on into the
middle of the river, as she should have done, she ported her wheel
when not a quarter of the way across from the New York shore,
and thereby hauled up again towards the Walker, o as to overtake
and attempt to pass her within from 40 to 100 feet of her, and just
at a time and place when the Walker would strike the cross cur-
rent of the flood tide, and be likely to be deflected, as often hap-
pens, from her proper course, and where in case of any miscalcula-
tion, such as happened in this instance, the vessels were sure to be
-carried dangerously towards each other. This was not a reasonable
performance of the duty of an overtaking steamer “to keep out of
the way” of the vessel she is overtaking; and the violation of the
state statute also is by the result shown to have been material. She
was not allowing a reasonable margin for the contingencies of navi-
-gation in that peculiar situation, and its well-known peculiar dan-
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gers. The Ogemaw, 32 Fed. 919; The Britannia, 153 U. 8. 130, 14
Sup. Ct. 795; The Oceanic,; .61 Fed. 338, 362. .Besides this, there is
.80 much evidence tending to show that under her port wheel, the
-@Garden City more than broke her sheer to port so as to head the
-tide, and actually came.again somewhat to starboard towards the
Walker, that I think it probable that this also contributed to the
collision; though the Garden City again ported when it was too
late to avoid collision; but this element was probably much less
than it:appeared to be to the Walker, in consequence of the latter’s
change to port.

4. It is urged that the deceased fireman was a fellow servant of
the deck hand by whose negligence the Walker’s fault was caused;
and that there can, therefore, be no recovery agalnst the owner of
the Walker, Had the master and owner not been in any personal
- fault, I think that result would have followed. The decision of
the court of appeals in McCullough v. Steamship Co.,, 9 C. C. A.
521, 61 Fed. 364, 368, T think, is not applicable here. It is the
nature of the duty or service, in the course of which the negligence
-occurs, and not the person who happens to be performing it, that,
as I understand, determines whether the case is to be treated as
one of fellow servants, or not, - Quinn v. Lighterage Co., 23 Fed. 363;
_The Queen, 40 Fed. 694, 696, 697; The City of Alexandria, 17 Fed.
392; The City of Norwalk, 55 Fed. 98; The Victoria, 13 Fed. 43;
-The Harold, 21 Fed. 428, . .Here the owner, who was also master,
iwas himself negligent, as X have above said, for absence from his
.post in a difficult situation, and for practically substituting in his
place as pilot, temporarily, an unlicensed person: not of the proved
experience and skill required in such a situation. That was a fault,
:not merely of one of the details of navigation, but in the general
management and control, which makes the owner liable. Railway
Lo. v. Ross, 112 U, 8. 394, 5 Sup. Ct. 184; Ra,llroad Co. v. Baugh, 149
U. 8, 368, 13 Sup. Ct. 914,

-, The statutony limit of $5,000 is not in excess, I thmk of the
pecumary loss sustained by the family of the deceased; and a de-
cree for that sum and costs may, therefore, be taken aga.inst both
defendants in the usual form.
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FERGASON v. CHICAGO, M. & ST. P. RY. CO. et al.
(Circuit Court, N. D. Iowa, W. D. October 11, 1894.)

REMOVAL OF CAUSES—SEPARABLE CONTROVERSY—WHAT CONSTITUTES.

In an action by a switchman against a railroad company, S, and P.
for personal injuries sustained by being run over by the company’s switch
engine, the petition alleged that the engine was improperly constructed;
that after plaintiff fell on the track, having been thrown down in an effort
to step on the defective footboard, he was pushed along the track; and
that such company, together with the engineer, 8., and yard master, P.,
were negligent in that they did not keep a proper lookout, and did not
heed plaintiffi’s signals to stop. Held, that such petition contained two
distinct, separable causes of action.

This was an action by George W. Fergason against the Chicago,
Milwaukee & St. Paul Railway Company, John Smith, and D. W.
Pollard for personal injuries. Plaintiff moved to remand the case
to the state court, where it originated. Motion overruled.

Argo, McDuffie & Argo, for plaintiff.

Taylor, Shull & Farnsworth, for defendants.

SHIRAS, District Judge. The questions arising upon the mo-
tion to remand this case to the state court, where it originated,
grow out of the following facts: The plaintiff, George W. Fergason,
on the 21st day of December, 1892, was in the employ of the Chicago,
Milwaukee & St. Paul Railway Company, engaged in the business
of switching in the yards of the company at Sioux City, Iowa. On
the day named he was run over by a switch engine in the yard
of the company, resulting in the loss of his leg. To recover dam-
ages for this injury he brought suit in the district court of Wood-

bury county, Iowa, against the railway company, which action
" was removed into this court by the railway company, and on the
1st day of June, 1894, the case came on for trial before the court
and jury. At the conclusion of the plaintiff’s testimony the court
intimated that his evidence showed that he himself was responsible
for the accident, and thereupon the plaintiff dismissed the action
without prejudice, and then instituted the present suit in the dis-
trict court of Woodbury county, naming as defendants therein the
railway company, John Smith, the engineer in charge of the en-
gine, and D. W. Pollard, the yard master. The railway company
thereupon filed a petition for the removal of the case into this court,
upon the ground that it was a corporation created under the laws
of the state of Wisconsin;. that the plaintiff was a citizen of Towa;
that the suit was for $20,000; and that it involved a separable con-
troversy existing between the plaintiff and the railway company,
and hence was removable, even though the defendants Smith and
Pollard were citizens of Towa, and therefore cocitizens with plain-
tiff. The state court granted the order of removal, and, the trans-
cript having been filed in this court, the plaintiff moves to remand
on the ground that this court is without jurisdiction.

The question to be determined is whether the petition sets forth
a cause of action existing solely between the plaintiff and the rail-
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