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1 While the pleadings do not set out any partleular interest which
the plaintiff had in the-life of Mrs. Ritter, yet the reply, in almost
the exact language of Mr. Justice Bnadley, did set up that, “in all
the insurance transictions described in the petition, neither said
Sarah nor this plaintiff were actuated by any speculative motive,
but Hoth acted in good faith and without fraud.” Defendant did not
demur; and no motion in arrest of judgment, as we have already
stated, was made after verdict.. The most that appellant can now
claim is that upon this writ of error any error appearing upon the
record ‘proper shall be. now reviewed as it might have been after
verdict upon a motion in arrest. Such a motion is not a substitute
for a metion for :a new trial, and only these material defects appar-
ent on the record proper can be relied upon to sustain the motion,
and the evidence is no jpart of the record for such a purpose. Carter
v. Bennett;:15 How. 354; Bond v. Dustin, cited above. The rule at
common law, as stated' in 3 Bl. Comm. 394, and adopted by Mr.
Black in his late work on Judgments, is that “exceptions that are
moved in:airest of judgments must be much more material and glar-
ing than’suc¢h as will maintain a demurrer, or, in other words, many
inaccuracies' and omissions which would be fatal if early observed
are cured by a subsequent verdict, and not suffered, in the last stage
of a cause, to’ unravel the whole proceedings.” Black. Judgm. § 89.
The poliey:on its face shows no taint of illegality. The pleadings
‘denied that'it was obtained for any speculative purpose. This issue
has been found for the plaintiff. It is too late, after verdict, to
ingist that the plaintiff should have gone further, and affirmatively
set out some insurable interest.. If good pleading required a more
-definite statement to take the case out of the category of a gambling
,transaction, the objection should have been made by demurrer, or
presented in some: form before verdict. The court will not now
presume that the policy was a wager agreement, and unravel all that
has been done. We are not prepared to say that it was not the
, duty of defendant, if it had reason to believe that it had been led
.into a mere gambling contract, to present that as a defense; that in
the absence of such a defense the court will presume in favor of the
validity of the agreement. It is, however, unnecessary now to pass
‘upon thig quéstion. We content ourselves with holding that on the
pleadings, as here presented, the judgment is not void. Petition
dismigsed.

' I\ORTHERN I‘AO R. CO. v. HOGAN,
(Clrcult Court of Appeals, Eighth Circuit. July 16, 18941)
No. 357.

1. MasSTER'S LIABIATY TO SERVANT—FELLOW SERVANTS-~BRAKEMAN aND CoN-
DUCTOR.
- A brakeman and a conductor are fellow servants, within Comp. Laws
N. D. 1887, § 37563, exempting an employer from liablhty to an employé
for negligence of another person employed by him.in the same general
business.
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2. SAME—STATE STATUTE—FoLLOWING CONSTRUCTION BY STATE COURT.

The state having power to determine the liability of an employer to an
employé for injury sustained in his service, the construction put on its
statute on the subject by its court of last resort will be followed by fed-
eral courts.

In Error to the Circuit Court of the United States for the District
of Minnesota.

Action by Cornelius Hogan against the Northern Pacific Railroad
Company for injuries received in its employment as a brakeman.
Judgment for plaintiff. Defendant brings error. Reversed.

J. H. Mitchell, Jr, for plaintiff in error.
F. D. Larrabee, for defendant in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

THAYER, District Judge. The facts disclosed by the record in
this case, which was a suit for personal injuries, are substantialiy
as follows: Cornelius Hogan, the defendant in error, was a brake-
man, who had been in the service of the Northern Pacific Railroad
Company, the plaintiff in error, for about two years prior to May,
1892. At that time he was serving the company in the capacity
of head brakeman on a regular freight train running between James-
town and Fargo, in the state of North Dakota. This train usually
arrived in Jamestown from the west at about 7 o’clock in the even-
ing, and left shortly thereafter for Fargo; but on the occasion of
the accident, to wit, on the evening of May 10, 1892, it was an hour
or two late. It frequently happened that some car loads of live
stock had to be taken up and placed in the train at Jamestown,
and such was the case on the evening of May 10, 1892. It appears
from the testimony that, after the train in question arrived at
Jamestown from the west, the train crew, including Hogan, who
were to take charge of the same from that point east to Fargo, were
ealled, and proceeded with the discharge of their several duties in
the usual and ordinary manner. Hogan and the conductor of the
train took the numbers and seals of all the cars composing the
train, after which they went to the yardmaster’s office, which was
some distance east of the forward or eastern end of the train.
After waiting there a few moments for orders and instructions,
they again went to the forward end of the train, with a view of
attaching the road engine thereto, which was then standing on an
adjoining side track. The road engine was let out onto the track
on which the freight train was standing, and was backed down
to within a few feet of the forward car, preparatory to being coupled
thereto when the train was made up and ready to start. At about
the same time, another engine, termed the “belper,” was let out onto
the main track, by Hogan, and was sent back to the rear of the
standing freight train for the purpose of being attached thereto,
so as to help push the train out of the station on an ascending
grade. During these several occurrences, it seems that a party of
men were engaged at the rear or west end of the train in the act
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of attaching three car loads of live stock thereto. A switch en-
gine was being used for that purpose. It is an undisputed fact
that owing to the length of the train, consisting, as it did, of about
30 cars, and owing to the darkness of the night, neither Hogan nor
the conductor could see what progress this party of men had made
with their work, nor in what part of the train they were placing
or attempting to place the three cars of live stock; but they did
know that these cars were to be placed in the train, and that a
party of men were engaged in that service at the rear end of the
train with a switch engine. Hogan testified that the conductor
finally gave an order to couple the road engine to the outgoing train,
saying at the same time, “Those three cars of stock have been put
on the rear end of the train.” The conductor testified that he said:
“We will couple up now, so as to get ready to go. I think they are
putting the stock on the rear end, on the hind end, of the train.”
In the act of making the coupling, pursuant to the order of the con-
ductor, Hogan lost the thumb and forefinger of one of his hands,
by their being crushed between the bumpers of the car and the
engine. There was evidence tending to show that the standing
train of freight cars was pushed forward about six or eight inches
by the movement of one or the other of the engines at the rear end
of the train, either the switch engine or the “helper,” and that this
unexpected movement of the train occasioned the injury of which
the plaintiff complains., In the circuit court a judgment was ren-
dered against the railroad company for $4,500, to reverse which it
has brought the case to this court. The railroad company relies
upon the following propositions to obtain a reversal of the judg-
ment: First, that by virtue of a statute of the state of North
Dakota, where the accident occurred, the railway company is not
liable to Hogan for the negligent act of the conductor of the freight
train, if, indeed, he was guilty of any negligence; and, second, that,
upon the undisputed evidence in the case, the accident was due to
one of the ordinary risks of the employment, and that the railway
company was in no wise at fault.

The statute to which reference is thus made is section 3753 of
the Compiled Laws of North Dakota for the year 1887, and is as
follows:

“An employer is not bound to indemnify his employee for losses suffered
by the latter in consequence of the ordinary risks of the business in which he
"is employed, nor in consequence of the negligence of another person employed
by the same employer in the same general business, unless he has neglected
to use ordinary care in the selection of the culpable employee.”

Tt admits of no doubt, we think, that the interpretation placed
upon that statute by the supreme court of North Dakota would ab-
golve the railway company from liability, on the state of facts dis-
closed by the present record.  In the case of Elliott v. Railroad Co.,
41 N. W. 758, the supreme court of the then territory of Dakota
held that a section foreman and a train conductor were coemployés
in the same general business, within the meaning of the above stat-
ute; and in a late case, decided by the supreme court of North
Dakota since its admission into the Union, it was held in an elabo-
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rate opinion that a foreman of a gang of laborers, who had au-
thority to hire and discharge the men composing the gang, and
to control and direct them while at work, was also a coemployé of
the various members of the gang, within the purview of such stat-
ute. Vide Ell v. Railroad Co., 48 N. W. 222. The court decided in
substance, that whether two persons in the service of the same mas-
ter are coemployés, and subject to the rule of liability declared by
the aforesaid statute, depends not upon the relative rank of the
two employés, nor upon the fact that one controls and directs the
other, but upon the character of the work in the doing of which
the negligent act is committed. The “superior servant doctrine,”
as it has sometimes been termed, was expressly disapproved in
that case, as well as the decision of the supreme court of the United
States in the case of Railway Co. v. Ross, 112 U. 8. 377, 5 Sup. Ct.
184. It was ruled, in effect, that, under the provisions of the
Dakota statute, a master is not liable to one employé for the negli-
gent act of another, unless the latter is at the time engaged in the
performance of some duty that is personal to the master. There
seems to be no valid ground, therefore, for dissenting from the view
which is advocated by counsel for the plaintiff in error, that the
statute of North Dakota, as construed by the highest court of that
state, exempts the railroad company from liability for the injuries
complained of, and that in the courts of that state the plaintiff below
could not have recovered upon the state of facts proven at the trial.

It must also be regarded as a well-established doctrine that the
states have the right to regulate the relations existing between em-
ployers and employés within their respective borders, and to de-
termine by legislative enactment when and under what circum-
stances an employer shall be held liable to an employé for an injury
sustained by the latter while in his service. So far as we are
aware, laws of this description have always been treated as obliga-
tory upon the federal courts to the same extent and with like limi-
tations as other statutory enactments, even where they modify to
some extent the pre-existing rules of the common law, and we can
conceive of no sufficient reason why they should not have the same
effect in the federal courts, as rules of decigion, which is accorded
toother state statutes. It was said on this subject in the case of Rail-
road Co. v. Baugh, 149 U. 8. 368, 378, 13 Sup. Ct. 914, that “there
is no question as to the power of the states to legislate and change
the rules of the common law in this respect as in others.,” And in
other cases, as well, it has been taken for granted that the states
have ample power to regulate the relations existing between em-
ployers and employés as they may deem expedient. Hough v. Rail-
way Co., 100 U. 8. 213, 226; Railway Co. v. Prentice, 147 U. 8. 101,
106, 13 Sup. Ct. 261; Railroad Co. v. Hambly, 14 Sup. Ct. 983. In-
deed, it would lead to intolerable results, which will be readily
apprehended, if the federal courts should either deny the authority
of such statutes, or refuse to enforce them according to the inter-
pretation placed thereon by the courts of the state, particularly
by its court of last resort. We ought to say in this connection that
it has not been expressly claimed by counsel for the defendant in
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error that the statute:;of North Dakota now in question is not bind-
ing upon the federal courts, but such seems to us to be the necessary
resultiofthe argument actually made. It is said that the statute
of Dakota is merely declaratory of the common law; that in con-
struing the statute the state court merely gave expression to its
views of the common law, and that the federal courts, being courts
of co-ordinate jurisdiction, are not bound by the decision of the
state court on questions of that character. The argument is in-
genious, but, as we think, it is fallacious. The state statute to
which reference has been made supersedes the common law in the
state where it was enacted, touching the subject to which it relates;
and, while it is true that the state court had occasion to refer to
the prineciples of the common law, yet it must be borne in mind that
such reference was made solely for the purpose of ascertaining the
intent of the lawmaker as evidenced by the statute in question. It
is the statute, however, and not the common law, which is now in
force in the state of North Dakota; and it is the statute, as con-
strued by the highest court of that state, which must determine the
rights . of - the parties and control the decision in the case at bar.
Any other view would render the statute inoperative and nugatory.

In what has thus far heen said we have not been unmindful of the
observations made with reference +~ the Dakota statute in Railroad
Co. v. Herbert, 116 U. 8. 642, 653, 6 Sup. Ct. 590. In that case the
court was dealing with the liability of an employer for an injury
sustained by an employé in consequence of defective machinery and
appliances.  ‘The court held that the statute did not exempt the
employer in such case, because whoever was appointed to provide
suitable machinery and appliances was discharging a personal
duty of the master, and, while, so acting, was the.representative
-of the master, .and not a coetaployé, within the purview of the
Dakota statute. The decision is accordingly in harmony with the
views of the state court in Ell v. Railroad Co., supra.

In conclusion; it is important to add that in a very recent case,
heretofore . cited (Railvoad Co. v. Hambly), which originated in
Dakota, the supreme court of the United States gave effect to the
‘same statute which is now under consideration, holding that, by
virtue of its provisions, a person employed in keeping the track of
a railroad in repair was a coemployé of the engineer and conductor
-of a passenger train on the same road, through whose negligence he
‘had sustained injuries. At the time the last-mentioned suit was
instituted, the Dakotas had not been admitted into the Union, and
the decigion of the territorial supreme court construing the statute
in question was said to be merely persuasive authority. It was
conceded, however, that the interpretation given to the statute by
the highest court of the state after its admission into the Union
would, as a matter of course, be adopted and applied by the federal
courts, pursuant to the requirements of section 721, Rev. St. U. 8.

Our conclusion is, therefore, that the first contention of the plain-
" tiff in error, heretoforé stated, should have been sustained by the
circuit court, and that the declaration of law embodying that con-
tention should have been given, and that the jury should have been
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directed to return a verdict in favor of the defendant. For the er-
ror committed in refusing the instruction and refusmg to direct &
verdict in favor of the company, the judgment is reversed, and the
cause is remanded, with directions to award a new trial '

[ ]

ST. LOUIS. L M. & 8. RY. CO. v. NEEDHAM et al.
(Circuit Court of Appeals, Eighth Circuit. July 16, 1894.)
No. 386

1. MASTER AND SERVANT —NEGLIGENCR OF FELLOW SERVANTI—OPERATION OF
RaiLroaD TraAINs.

A rallroad company is not 1liable, under the general law, for the injury.
of an employé on one train caused by the negligence of the conductor
in its employment on another train in leaving a switch open that it was.
his duty to close. as the conductor and the injured employé are fellow
servants,

8, BAME—PERSONAL DUTIES OF MASTER.
The duty of opening and closing a switch in the ordinary operation of
8 railroad is not one of the personal duties of a master but a duty of the
servant, as a duty of operation.

3, BAME—VIiCE PRINCIPALS—RAILWAY CONDUCTORS. :
Conductors, whether charged with the duty of handllng switches or of
driving trains, are, so far as actions against the common master for neg-
ligence are concerned, not vice principals, but the fellow servants of all
other employés engaged in the common object of securing the safe pas-
sage of trains.

4. ApPEAL~—HARMLESS ERROR—GENERAL VERDICT ON SEVERAL Issues, .

‘Where several issues are tried, and upon. any one of them error is com-

mitted in the admission or rejection of evidence, or in the charge of the
court, & general verdict cannot be sustained.

In Error to the Circuit Court of the United States for the Eastern
District of Arkansas.

This was an action by Mrs. D. L. Needham and T. B. T. Williams,
a minor, by his next friend, said Mrs. Needham, against the St.
Louis, Iron Mountain & Southern Railway Company, to recover
damages for the death of D. L. Needham. At the trial the jury
found for plaintiffs. Judgment for plaintiffs was entered on the
verdict. Defendant brought error. '

For report of the decision on writ of error to review a previous
judgment for plaintiffs, reversing that judgment, and granting a
new trial, see 3 C. C. A. 129, 52 Fed. 371.

George E. Dodge and B. 8. Johnson, for plaintiff in error.

James P. Clarke, J. C. Marshall, and C. T. Coffman, for defendants
in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY.
ER, District Judge.

SANBORN, Circuit Judge. Is a railroad company liable under
the general law for the injury of an employé on one train caused
by the negligence of the conductor of another train in leayving a
switch open that it was his duty to close?



