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KENTUCKY LIFE &: A.CC. INS. CO. v. HAMILTON.t
(Circuit Court of ApI*als, Sixth Circuit. May 8, 1894.)

No. 134.
1. REVIEW-SPECIAL FINDINGS BY COURT-OPI::'<ION.

The recital in a judgment entry that the court delivered an opinion,
and made a finding of all the issues in favor of plaintiff, does not make
the opinion a part of the record and a special finding of facts, within Rev.
St. § 700, providing that when an issue of fact is tried by the court, and
its finding is special, the sufficiency of the facts found may be reviewed.

2. SAME.
An opinion which, so far as it deals with the facts, is a mere statement

of part of the evidence, referred to and commented on for the purpose of
supporting the judgment, and not the conclusion ot court as to facts from
the eVidence, is not a special finding, within the !lLatute.

8. SAME-BILL OF EXCEPTIONS.
A bill of exceptions embodying the evidence is not a special finding

allowing review of the suffielency of the facts.
On Rehearing.

4. SAME-AGREED STATEMENT.
An agreed statement of facts, on which judgment is rendered, con-

sisting 'not of the ultimate facts, but of the evidence to be submitted to
the court on the issues presented by the pleadings, is not the equivalent
of a special finding of the facts, allowing review of their suffi.ciency.

I. SAME-STATE AND FEDERA.L PRA.CTICE.
Rev. St. § 914, requiring the practice and pleadings in law cases in

federal courts to conform to those of the state courts, does not apply to
appellate proceedings, so as to require a determination on the merits on
a record which would permit it in the appellate court of the state.

6. SAME-SUFFICIENCY OF PLEADING-QUESTION NOT RAISED BRLOW.
The sufficiency of the pleadings to warrant a judgment may be passed

on in the appellate court, though the question was not raised in the lower
court.

'1. LIFE INSURANCE-CONDITIONS OF POLICY.
A condition on the back of a life policy, under the title "Assignments,"

providing that it shall not be assigned without notice, "nor unless a
claim hereunder made by assignee be subject to proof of interest, nor
unless the amount recoverable hereunder by such assignee, an insurable
interest, existing at the time of the. assignment or transfer must be shown
by all claim'ants at the time of claim hereunder; and claims by any
creditors as beneficiary or assignee shall not exceed the amount of the
actual bona fide indebtedness pf the member to him existing at the time
of said death," and the policy, as to amounts in excess thereof, shall be
void, except the assignee be wife, child, parent, brother, or sister of the
insured,-applies only to aseignees, and, even if it did refer to original
beneficiaries, wouid apply only to one made a beneficiary as a creditor,
and not to one who SUbsequently became a creditor.

8. BAME-BENEFICIARY-INSURABI.E INTEREST.
One not the wife, child, parent, brother, sister, or creditor of insured

may have an insurable interest in his life.
9. BAME-PLEADIKGS-SUFFICIENCY AFTEIt VERDICT.

An allegation by plaintiff that the policy in suit was not speculative,
Without affirmatively setting out an insurable interest, is sufficient, after
verdict, on motion in arrest, and therefore on writ of error.

Appeal from the Circuit Court of the United States for the Dis-
trict of Kentucky. -
1 Rehearing denied.
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Action by Charlotte A. Hamilton against the Kentucky Life &
Company, plaintiff. 'Defendant

brings Affirmed.
..... ",., 0-. '.'

Marc Mundy, for plaintiff in error.
Azro Dyer, for defendant in error.
Before TAFT and LURWON,OireuitJQdgea, and lllCKS, District

Judge. . Jl

LURW£W,,::(lil'cuit was ,action 'go a policy of, in·
surance upon the life of Mrs. Sarah Ritter, the defendant in error
!,being the-beneficiary w'wbbmthesumaasuredwas to be paid on
': the death 'Mrs. Ritier. 'A: jury w8.swalved by :w.ntten stipulation
entered or record, submitted to the'leourt, The court
found for the' plaintiff,' and rendered judgment, for the full sum
assessed"wHb interest. The errors assigned by the appellant are
these: "
"(1) The said court erred inoonliltliulng that the charter of the defendant,

the Kentucky IJife & Accident Insurance COqJpany, PJlilli):lited in the trial.
s;t19,. CO,mpany to: policies (2) It

no, ,'gin thiS or,d,, t'bat the dalman,'t, OhllX,lotte A., H,am,,ilton,
1s, or daughwr"oftbe ,assured, Ritter, the court
erred inll.dJu4ging to said cla.lmant"ihe maJl;inil,lw ll.moWltofthe policy sued
on, with interest. (3) The court erred in holdlng thltt legislature of Ken-
tucky did, Qr l;9ulll, by act autMrt'ze it to make wager
PQIIcies and, coml1ll.ny CQll1d, under its cha.rt.er,

dId, "bJQd,lng, contrilct"w1tll, Sa,fah E. Ritter, where-by it shoul/l ,said ,A..,Hamllt?:n; on the, death of said Ritter,
any sum the sum oflhllebtooness of said rotter to said Hamilto,n.
: (4) The court erred In sIgning jUdgment fOl'clil.imant, Hamilton, under the
.,' pleitdingsaq,d evidence of the. caSe."" "",',' , ,:,.,.". '. ,- ] ".' .. :.," .
Section 649 of the Revised Statutes provides that a jury may be

," waived" and iSI,>lJ.es, of and by the court, upon
a stipulation,iA: finding :of, the c(}urt upon the facts
may be general or specia:l,and, 'by the statute, is given the same
. effect astlre''Verdict ofa;jury. , By section 700 the method of re-
viewinga']tidgment so' is provided. Thalt seetionis in
,tbe,se words':. . '. " , "
'''When factinany civil :cause ina. circuit court is tried and de-
terminedbY'ttiecourt, wltlidutthei-llterventIon ofa jury, according' to sec-
. tio:il six hundred 'and forty-nine, the rulings of the court in the progress of the
trial of the ,.ilatlse, 'if excepted to at the time, and duly presented by a bill
:of exceptio1!tS,may 00 re'ltiewed by the supreme court upon a writ of error
or upon an ap.peal; and when the findlriglsspeclal the review may extend
to the determination of the sufIlciency of the facts found'to support the judg-
ment." . ',' i,,' ,,;,

'Jlhere was no such special finding of facts by the court as required
"in order to ,enable thiscoul'tto determine the sufficiency of the facts
to support 'the judgment entry was)as follows:
",And on aIIMher term of said ooUrt, tow!t, on Tuesday, July

18, 1893, eaid plalntit'l!. by Azro Dyer, Jlerattornlly, saId defend-
ant, by Marc Mundy, its attorney, and it appearing that l;1eretofore, to wit,
on the 15th day of April, 1893, this cause was, by agreement of parties, sub-
mitted to the court for trial Without the intervention 9f a jury; that after-
wards, to wit, on the 31st day of MaJ', 18D3, the court 'delivered a written
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opinion, and made a finding of all -the issues tn favor of the platntil'J', as-
sessed her 'damages in the sum of five thousand dollars, with six per cent.
interest from June 24, 1892; that afterwards, to wit, on the 1st day of June,
1893, the said defendant entered a motion for new trial upon written grounds-
filed,-the said motion for a new trial is now submitted to the comt, and, the
court being sufficiently advised, the said motion is overruled. It is therefore
considered, ordered, and adjudged by the court that the plaintifl',Charlott&
A. Hamilton, recover of and from the defendant, the Kentucky Life & Acci-
dent, Insurance Company, the sum of five thousand' dollars, with interest
thereon at the rate of six per cent. per annum froill-the,24th day of .June, 1892,_
until paid, also her costs herein expended, for which she may have execu-
tions. On motion of defendant, it is ordered that it do have fifteen days to·
file a bill of exc-eptions."

That entry recites that, "the court delivered a written
"and made a finding of all the issues in favor of the plaintiff." This
is nothing more than a general finding in favor of the plaintiff. The
contention of the appellant is that the effect of the recital is to make
the opinion a part of the record, and a special finding of facts, within
the statute. _ We do not think the opinion thereby becomes a part
of the record. It is a mere recital of the fact that an opinion had
been read. The opinion did not become thereby a part of the judg-
me'llt entry, and did not operate as a special finding of facts. The
opinion is included in the transcript sent to us, but there is no
minute entry making it a part of the record. It was properly in-
cluded iIi the transcript under the 14th rule of this court, which
requires the clerk of the circuit court "to transmit with the record
a copy of the opinion or opinions filed in the case." This opinion
does not purport to be a special finding of facts. Some parts of
the evidence are referred to and commented on for the purpose of
supporting the judgment. In so far as it deals with the facts, it
is a mere statement of the evidence, and not the conclusion of the
court as to the facts from the evidence. In Insurance Co. v. 'fweed
a like question arose. Mr. Justice Miller, on this subject, said:
"We are asked, in the present case, to accept the opinion of the comt below.

as a sufl'icient finding of the facts, within the statute, and within the general
rule on this subject. But, with no aid outside the record, we cannot do this.
The opinion only recites some parts of the testimony by way of comment in
support of the judgment, and is liable to the objection, often referred to in
this court, that it states the eVidence, and not the facts as found from that
evidence. Besides, it does not profess to be a statement of facts, but is very
correctly called in the transcript, 'reasons for judgment.''' 7 'Vall. 5l.

In that case, counsel stipulated in the supreme court that certain
parts of the opinion should be accepted as showing the material
facts of the case. Upon this agreement the court permitted the
opinion to stand for a special finding of facts. Whether that prac-
tice would be again followed is more than questionable. Here there
is no such agreement..Upon the contrary, counsel for appellee
has strenuously insisted in brief and argument that no case is
here presented for review by this court, and that the opinion isnnt
a special finding of the ultimate facts. \Ve have, therefore, "nO'
aid outside of the record," and we cannot treat the opinion as a find·
ing of facts. Insurance Co. v. Tweed. suprn; Dickinson v. Bank.
16 Wall. 250; Reed v. Stapp, 3 C. C. A. U4, 52 Fed. 641. In the-
latter case the court said:
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•

pracUoo adopted by counsel In tbls case, ot seeking tobave the opin-
ion of the court fuWll the 0111.00 of a finding, Is not to· be-commended. The
special finding of ,the statute Is a iJpooitlc statement of the ultimate facts
proven by the evidence, determining tbe issues, and essential to sustain the
judgment. It cottesponds to· the specIal verdict of a jury, and should be
equally specific and comprel1ensive. It Iilhould declare all the ultimate facts
estabUsl1ed by the evidence, so that if they do not, in law, warrant the judg-
mellt. an appellate tribunal may direct such judgment thereon as the law ad·
judges upon the facts determIned, and without the need of a new trial, as
was done in Ft.. SCott v. HlQk;man, 112 U. S. 150, 5 Sup. Ot. 56."
It seems to us very cleat.' that the opinion found in this transcript

should not be regarded as a special finding of facts. The facts sub-
to the ci.rcuit court been made a part of the record

by bill of exceptions. .The court of the United States
have frequently ruled tbat a bill :ofexceptions embodying the evi-
denc.e is not the special finding which will enable an appellate court

the evidence, and determine thesufticiency of the factsto. support the. judgment.. The statute contemplates two distinct
kinds 'of findip.gs, to wit,' general and special. "This," as observed
byMr: JusticeMiller in Norris v. Jackson, 9 Wall. 127, "is in perfect

to findings by a jury,for which the court is, in such
cases, substituted by consent of the parties. In. other words, the
court, finds a general verdict on all the issues for plaintiff or de-
. fendant, or it fihll!J a special verdict."· This special finding, said the
c<nlrtin that nota mere of the evidence, but a state-
mentof the ultimate facts on which the law of the case must deter-
mine the rights of the parties; a finding of the propositions of fact
which the eviden,ce establishes, and not the evidence on which those
ultimate facts are supposed to rest." "Whether the finding be gen-
eral or special," (the statute) "gives it the same effect as the verdict
of a jury; that is to say, it is conclusive as to the facts so found.
lntte case of a general verdict, which includes, or may include, as
it generally does, mixed questions of law and fact, it includes both,
except so far as they may be saved by some exceptionwhich the
party has taken to the ruling of the court on the law." "In the case
of a special verdict the question is presented as it would be if tried
by a jury, whether thf' facts thus found require a judgment for plain-
tiff 01' defendant; and, this being matter of law, the ruling of the
court on it can be reviewed in this court on that record. If there
were such special verdict here we could exaJ;Iline its sufficiency to
sustain the judgment. But there is none. The bill of exceptions,
while professing to detail all the evidence, is no special finding
of the facts. The judgment of the court, then, must be affirmed,
unless the bill of exceptions presents some erroneous ruling of the
court in the progress of tl1etriaI." The conclusions of the court in
that case were thus summarized:
"If the verdict be a general 'verdict, only such rullngs of the court, In the

(lrogress of the 1rlal, can be reviewed as are presented by bill of exceptions,
.or as may arise on the pleadings. In such cases a bill of exceptions cannot
be used to bring Up the whole testimony for review any more than in trial
ny jury." "That, if the parties desire a review of the law involved in the
case. they must either get the court to find a special verdict, which raises the
legal propositions, or they must present to the court their propositions of law,
and the court to rule on them." "That objection to the admission or
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I
exclusion of evidence, or to such rulings on the proposItions of law all the
party may ask, Ihust appear by bill of exceptions."

That case has been repeatedly followed. See Insurance Co. v.
Folsom, 18 Wall. 237; Cooper v. Omohundro, 19 Wall. 65; Crewfl
v. Brewer, Id. 70; Dickinson v. Bank, 16 Wall. 250; Martinton v.
Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321; Bowden v. :Burnham (Jan.
29, 1894) 8 C. C. A. 248, 59 Fed. 752.
There was no demurrer to tlie case stated in th e pleadings, and no

motion in arrest of judgment after the general finding for the plain-
tiff. No exceptions were taken upon evidence admitted or excluded.
And no rulings made during the trial upon questions of law. I'
Oooper v. Omohundro, cited above, the court said:
"Where Issues of fact are submitted to the circuit court, and the finding is

general. nothing is open to review • • • except the rulings of the cir-
cuit court in the progress of the trial; and the phrase, 'rulings of the eourt
in the progr,?ss or the trial,' does not include the general finding of the circuit
court, nor the conclusions of the circuit court embodied in BUlCh general find-
jng."

In the case of Martinton v. Fairbanks, also above cited, the court
said:
"The theory of the plaintiff in error seemll to be that the general finding in

this case, like a general verdict, includes questions of both law and fact, and
that by excepting to the general finding he excepts to such conclusions of law
as the general finding implies. But section 649, Rev. St., provides that the
finding of the court, whether general or special, shall have the same effect
as the verdict of the jury. The general verdict of a jury concludes mixed
questions of law and fact, except so far as they may be saved by some excep-
tion which the pllirty has taken to the ruling of the court upon a question of
law. • • • The provision of. the statute that the finding of the court
shlin have the same effect as the verdict of a jury cuts off the right to review
in this case." I

The issues presented were mixed questions of law and fact. The
finding being a general one, the legal questions supposed to be in-
volved in the general result are not, on this record, open to review.
It is accordingly ordered that the judgment of the circuit court be
affirmed.' .

On Rehearing.
(July 3, 1894.)

An earnest petition for a rehearing of this 'cause has been :flIed,
to which the court has given careful consideration.
1. It is insisted that the cause was heard below upon an agreed

statement of facts, which is a part of the record by bill of exceptions;
that such an agreed statement is equivalent to a special finding of
facts by the court; that, therefore, the question, as presented on
the writ of error, is whether the facts thus agreed upon require a
judgment for plaintiff or defendant; and that, this being a matter
of law, the ruling of the court below can be reviewed. An agreed
statement of facts, upon which a judgment is founded, will be taken,
on appeal or writ of error, as the equivalent of a special finding of
facts. Bond v. Dustin, 112 U. S. 607, 5 Sup. Ct. 296; Supervisors

v.63F.no.l-,7
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v;':Kennicott, 103 U.S:'554; Lehnen v. Dickson, 148 U. S. 73, 13
Sup. Ot. 481. But the so-called "agreed statement of facts" does nOt
purport to be a statement of the ultimate facts, but a mere agree-
ment as to the evidence to be submitted to the court as 1?earing upon
the issues presented by the pleadings. To treat the etidence thus
submitted as an agreed statement of facts, equivalent to a. special
finding of facts, would require .this court, on a writ 'f)f error, to
examine .the evidence as it was submitted to the cour,t,below, and
confound all the distinctions which distinguish an appeal from a
writ oferror. The bill of exceptions sets out the numerous applica-
tions,notices, letters, charters, and by-laws therein referred
to as having been read upon the hearing. What ultimate facts are
proven by all this evidence is not stated in the agreement itself, nor
is there any 'special finding of facts based upon all this evidence by
the trialjudge. An agreed statement of factfol, which will be accepted
as equival'ent of a finding of facts, must relate to and sub-
mit the ultimate conclusions of fact, and an agreement setting out
the evide,nce upon whic4 theultimate facts must be found is not
within the rule stated in Supervisors v. 'Kennicott, supra. In Rai-
mond v. Terrebonne Parish, 132 U. S. 192, 10 Sup. Ot. 57, a like ques-
tion arose as to the suffici€!hcy of a sacca-lIed agreed statement of
facts, in regard to whiclJ 'the ,court said, "The so-called statement
of facts is mainly a recapitulation of evidence introduced by the
parties at the trial."

as to the general subject, Mr. Justice Gray, for the court,
said:
"By the settled construction ot the acts or congress defining the appellate

jurisdiction ot this court, either a statement of facts by the parties, or a find-
ing of facts by the circuit court, is strictly analogous to a special verdict, and
must state the ultimate facts of the case, presenting questions of law only,
and not be a recital of evidence or of circumstances which may tend to prove
the ultimate facts, or from which they may be inferred." Id., 132 U. S. 194,
10 Sup. Ot. 57.
See, also, Minor v. Tillotson, 2 How. 392; Campbell v. Boyreau,

21 How. 223; Bond v. Dustin, 112 U. S. 606, 5 Sup. Ot. 296.
2. The next contention of the petition is that the appellant is

entitled to have this cause determined upon its merits in this court
and upon this record, if he would be entitled to have it heal'd
upon the merits on a like record in the court of appeals of Kentucky.
This argument is predicated upon the assumption that section 914,
Rev. St., requiring the practice and pleading in civil causes on the··
law side of the circuit and district coutts of the United States to
. conform to the practice and pleadings in the state courts, is ap-
plicable to appellate proceedings. In Be Chateaugay Ore & Iron
Co:, 128 U. S. 553, 9 Sup. Ot. 150, the' court construed section 914
and held that it had no application whatever to proceedings under
which it was sought to review a judgment of the circuit court. The
manner or the time of taking proceedings intended to result in such
review by this court is tegulated either by the acts of congress or
by the ancient common-law practice. The manner in which a judg-
ment may be reviewed by this court when a jury has been waived
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is the subject of express congressional enactment, as we have already
shown.
3. The final contention of appellant is that the pleadings do not

warrant any judgment, and that the determination of this question
is a question of law arising solely upon the pleadings, and therefore
open to review npon this record, under the assignment of errors.
No demurrer was interposed by the defendnut in the court belo:w,
-and no motion in arrest of judgment was made after verdict, nor
was this question pressed upon the argument of this case. The
iailure to demur or move in arrest of judgment is perhaps not im-
portant, for, if anything appears upon the record which would have
been fatal upon a motion in arrest of judgment, that thing is equally
fatal upon a writ of error. Slacum v. Pomery, 6 Cranch., 221; Bond
v. Dustin, 112 U. So 609, 5 Sup. Ct. 296; Lehnen v. Dickson, 148 U.S.
71,13 Sup. Ct. 481. In Slacum v. Pomery, cited above, Chief Justice
Marshall, speaking for the court, said:
"It is not too late to allege as error in this court a fault In the dec1aratlon
which ought to have prevented a rendition of the judgment in the court be-
low."

,The argument in support of the petition for a rehearing presents
two questions of law as arising upon the pleadings. These ques-
tions are-,.First, that the pleadings do not show that the plaintiff
bore to the assured the relation of "wife, child, parent, brother, or
sister," and therefore she was debarred from any recovery on the
policy in excess of the indebtedness of the assured to her, by opera-
tion of the condition found on back of ,contract of insurance; sec-
ond, that, whether the condition indorsed on the policy was appli-
cable to plaintiff or not, the policy was void, as a wager policy, for
any excess over plaintiff's claim as a creditor. V\Te will deal with
these questions in the order stated.
The condition relied upon as limiting plaintiff's recovery to the

amount of her daim as a creditor was npon the back of the policy
exhibited as a part of the petition. It was a single condition, and
appears nnder the title "Assignments." It was in these words:
"Assignments: This certificate shall not be assigned or transferred unless

notice and copy of the assignment be given to said company, nor unless a
claim hereunder made by assignee be subject to proof of interest, nor unless
the amount recoverable hereunder by such assignee, an insurable interest, ex-
isting at the time of the assignment or transfer must be shown bY' all claim-
ants at the time of claim hereunder; and claims by any creditors as bene-
ficiary or assignee shall not exceed the amount of the actual bona fide in-
debtedness of the member to him existing at the time of said death, together
with any payments made to the company under this certificate or policy of
insurance by such creditor, with interest, and this certificate or policy of in-
surance, as to all amounts in excess thereof. shall be void (except such as-
signee shall bear to the member the relation of wife, child, parent, brother
or sister), be limited to the value of the interest proven."

'l'he answer denied that bore either of the relations men-
tioned to the assured, but admitted that she was a creditor to the ex-
tent of $496.92, and entitled, as a creditor, t() recover to that extent,
but denied any other or greater liability. The reply of plaintiff
concluded the pleadings. Among other things, this reply denied
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that the, policy sued on had been issued to her as a creditor, or to
secure l4lY indebtedness from the assured to her, and insisted that
t;1;I.e iJJ.debtedness mentioned in the answer "was a mere incident
gro:wing out of the transactions of insurance set forth in the peti-

and that the clabn of this plaintiff upon the defendant, alleged
in the petition, was not affected by her relation as a creditor, but was
based upon the express contract of the defendant, for a valid con·
sideration, to pay to the plaintiff the sum of $5,000 at the death of
Mrs. Rittel', the assured. The reply further denied that either the
said assured or the plaintiff "were actuated by any speculative
motive, but both acted in good faith, without fraud." Under the
Kentucky pl:actice act, "ever,y:material allegation of a pleading must,
for the purposes of the action be taken as true, unle!'ls traversed."
Under this rule of pleading, every material fact set out in the de-
fendant's answer as a defense must be taken as true, unless tI'av-
ersed either by the petition or. reply. The allegation that the plain-
'tiff did not bear to the assured the relation of "wife, child, parent,
brother, or sister" is not tmversed by the petition or reply, and must
be taken as true. How does that fact affect the judgment? The
answer depends. upon the application of the condition on back of
policy to the plaintiff. It plaintiff is within that condition, then
her recovery must be liinited by it. Upon full and careful con-
sideration, we agree with the judge who' tried this case on circuit
that the plaintiff is not included in nor affected by the condition re-
lied upon to limit her recovery. That provision or condition was
intended to affect transfers of the certificate of insurance, and limits
the recovery of an assignee. Plaintiff was not an assignee, and did
not sue as an assignee.' She sues as the payee named in the con-
tract of insurance, and she must stand or fall upon that relation to
the contract. Appellant's contention that every beneficiary who
happens to be a creditor at the death of deceased shall be limited in
recovery to the amount of the debt, unless it is also shown that such
creditor oore one or the other of the relations mentioned, is not
supported by any. fair construction of the words of the condition.
T.hat insistence rests alone upon the oCCurrence of the word ''benefi-
ciary" in the body of the condition, when referring to the extent
to which an assignee might recover by reason of a creditor relation.
The language of' this condition is the language of the defendant
company. If its meaning' be not plain, and it needs construction,
it should be most strongly construed against the maker of the con-
dition. Insurance Co. v. Wright, 1 Wall. 468. Looking to the
signboard placed over the provision, and looking to all parts of the
condition, we are of opinion that it was never intended to apply to
any except transferees or of the policy. But, if wrong in
this, it is clear that if the beneficiary was not made such as a cred-
itor, nor because of that relation, the subsequent creation of a
creditor relation. is not affected by this provision. Plaintiff, in her
reply, denied that she was made beneficiary as creditor, and insisted
that her debt arose subsequently,. and as a mere incident. This
issue must, on this question, be treated as settled in favor of plaintiff,
It follows that if she was not made beneficiary as creditor, nor
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because of that relation, this provision cannot affect plaintiff, even if
it was intended to limit the recovery of a creditor' beneficiary to the
amount of the debt so 'secured.
Appellant's second proposition is predicated 'upon the assumption

that it is essential to recovery, in any action upon a contract of life
insurance, and the plaintiff shall aver and prove an insurable inter-
est in the life of the assured, and that in default of such averment
the contract will be adjudged void, as a mere wager policy. The
answer presented no other issue than that presented by the indorsed
condition we have already discussed. It set out that plaintiff was
not the "wife, child, parent, brother, or sister" of the assured, and
sought to defeat a recovery upon the assumption that unless one of
these relations existed there can be no recovery. As the reply
was silent concerning this denial, it operated as an admission that
none of those relationships existed. In support of the general
proposition that a contract of insurance is void, as against public
policy, and as a mere gambling speculation, unless the beneficiary
has some insurable interest in the life of the person insured, ap-
pellant cites Basye v. Adams, 81 Kv. 375; Insurance Co. v. France,
94 U. S. 561; Crotty v. Insurance Co., 144 U. S. 621, 12 Sup. at 749;
Insurance Co. v. Schaefer, 94 U. S. 457. But there are other rela-
tions than those mentioned in the condition indorsed, and, if that
condition has no application, then an action is maintainable by the
plaintiff, unless the policy is void, as a mere wager policy. In the
case of Insurance Co. v. Schaefer, supra, the court, through Mr.
Justice Bradley, said: ''Precisely what interest is necessary, in order
to take a policy out of the category of mere wager, has been a sub-
ject of much discussion." He added that "the essential thing is
that the policy shall be obtained in good 1iaith, and not for the pur-
pose of speculating upon the hazard of a life in which the insured
had no interest." In the case of Loomis v. Insurance Co., 6 Gray, 399,
Chief Justice Shaw, in discussing the question of an insurable in-
terest, said:
"In discussing this question in this commonwealth [Massachusetts], we are

to consider it solely as a question of common law, unaffected by the statute
of 14 Geo. III., passed about the time of the commencement of the Revolution,
and never adopted in this state. All, therefore, which it seems necessary to
show, in order to take the case out of the objection of being a wager policy,
is that the insured has some interest in the cestui que vie; that his .temporal
affairs, his just hopes, and well-grounded expectations of support, of patron-
age, and advantage in life, will be impaired,-so that the real purpose is not
a wager, but to secure such advantages, supposed to depend upon the life of
another. Such, we suppose, would be sufficient to prevent it from being re-
garded as a mere wager. Whatever may be the nature of such interest, and
whatever the amount insured, it can work no injury to the insurers, because
the premium is proportioned to the amount; and, whether the insurance be
a large or small amount, the premium is computed to be a precise equivalent
for the risk taken."

In the Schaefer Case, cited above, the court, after setting out the
language of Chief Justice Shaw, said:
"We concur in these views, and deem it unnecessary to cite further au-

thorities. all those of importance being gathered in the racent treatises on
the subject. May, Ins. §§ 102-111; Bliss, Ins. §§ 20-31,"
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, [ WhilEf the pleadings do not set out I ttny particular interest which
ihe had in the life of Mrs. Ritter, yet the reply, in almost
the exact language of Mr. Justice Boodley, did set up that, "in aU
the'insurance transactions described in the petition, neither said
Sarah nor thisplaintifllwere actuated by any ,speculative motive,
buttioth acted in good f,aith and without fraud." Defendant did not
demur, and no motion in ,arrest Of judgment,aa we have already
stated,was made after verdict. The most that appellant can now
claimis that upon this writ of ,error any error appearing upon the
;record iproper shall be'now reviewed as it might have been after

a motioilin arrest. Such a motion is not a substitute
for' a motion for'a new.trial, and only these material defects appar-
ent ontha recoI'd proper can be relied upon to sustain the motion,
and the evidence is no ?part of the record for such a purpose. Carter
v. Bennett;:15 How. 354.; Bond v. Dustin, cited above. The rule at
common ,law, as stated in :3' Bl. ·Corom. 394, 'and adopted by MI'.
Black inItis late work on Judgments, is that "exceptions that are

in ai-rest of judgments must be much more material and glar-
ing than'such. as will maintain a demurrer, or, in other words, many
inaccutaeies' and omissions which would be fatal if early observed
are cured by a subsequent verdict, and not suffered, in the last stage
of a cause;'to'unravel the whole proceedings." Black. Judgm. § 89.
The polleY'(i)D. its face shows no taint of illegality. The pleadings
denied thant was obtained for any speculative purpose. This issue
has been found for the plaintiff. It is too late, after verdict, to
insist that the plaintiff should have gone further, and affirmatively
set out some insurable interest. If good pleading required a more
definite statement to take the case out of the category of :;t gambling
.transaction, the objection should have been made by demurrer, or
presented in some form. before verdict. The court will not now
presume that the policy was a wager agreement, and unravel all that
has been done; We are not prepared to say that it was not the
duty of defendant, if it had reason to believe that it had been led
into amere gamblingcontract" to present that as a defense; that in
the absence of such a defense the court will presume in favor of the
validity 6f tMagreement. It is, however, now to pass
upon thillQ,ui:\ation, We content ourselves with holding that on the

here presented, the judgment is. not void. Petition
dismissed.

NORTHERN PAC. R. CO. v. HOGAN.
(Circuit Court of Appeals, Eighth Circuit. July 16, 1894.)

No, 357.

,1. MASTER'S LIABIiLtTY TOSERVAIilT-FELLOW SERVAIilTS-BRAKEMAN AND CON-
DUCTOR, ,
A brakeman and a conductor are fellow s'ervants, within Compo Laws

N. D. 1887, § 37G3, exempting an employer from liability to an employl\
for negligence of another person employed by him in the same general
business.


