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In Telegraph OQ. v. Katkamp, 103 TIl. 420, which was a proceeding
to condemn the right of way for telegraph poles, it was sought by
the owner of the land to augment the value of the small spaces to be
occupied by the poles by showing the probable inconvenience in
plowing out at the point of the poles; but the court, after ascer-
taining the value per acre of the land, based its estimation upon the
quantity of ground which would be occupied by the poles had the
sum of it been placed in one continuous strip, and after ascertain-
ing by this means that the value of this strip would, as compared to
the aCJ."e value of the tract, amount to not more than $36, set aside
a verdict for $38.150. The space occupied by 1,500 poles aggregates
18,000 square feet,-a space equal only to a lot 18x100 feet The
sum of. '7,500, charged in this ordinance, represents a capital of
$125,000. Perhaps there are pieces of ground at the business
centel'$of St. Louis which might approximate these figures; yet
the evidence of sales actually made during the period in question on
streets where defendant's wires run does not present any such fig-
ures· by· from one hundred to many hundred per cent
Willing,as the court is, to accord to the city the full measure,

even "heaped up and running over," of the rental value of its high-
ways used by the defendant, it ought not to permit it to take the
pound of flesh, and a half pound more. For this reason, this issue
is found for the defendant Verdict and judgment accordingly for
the defendant

ATLANTIO TRUST 00. OF NEW YORK v. TOWN OF DARLINGTON.
(Oircuit Court, D. South carolina. September 4, 1894.)

L TOWNs-.An>ING RAILROAD CONSTRUC'l'ION-CORPORATE PURPOSES.
Act S. C. 1889 (20 St. 503), authorizing a town to Issue bonds In aid of

the construction ot a railroad, is not in con111ct with Const. S. O. art. 9,
§ 8, permitting the legislature to authorize municipal corporations· to col·
lect taxes tor corporate purposes only.

2. SAME-CONSTRUOTION OF STA'rUTE.
Act S. C.1889 (20 St. 503), authorizing a town to Issue bonds "in any

amount" in aid of the construction ot a railroad, will be construed to
mean any amount within the constitution'll limit ot 8 per <lent. ot the
assessed value of its taxable property (Const. S. O. art. 9, § 17), and
therefore not in conflict with it.

8. SAME-VALIDITY OF ASSESSMENT.
In determining whether Iln issue of bonds by a town was In violation

of Const. S. O. art. 9, § 17; providing that it shall not exceed 8 per cent.
of the assessed value of Its taxable property, the assessment prior thereto
will be con81dered valid, though •the assessors did not file a report thereof
within .10 !iays, as directed by the town charter, where it was filed soon
after, and acted on, the tax.es being collected thereunder.

'- SAME-AsSESSED VALUE OF PROPERTY.
Property of a manufacturing company, not being within the classes of

property which may be· exempted from taxation under Const. S. C. art.
9, § 8, is to considered in determining the assessed value of the prop-
ertyof a town, within article 9, § 17,prollibitlng any issue of bonds by a
town in excess ot 8 per cent. of the assessed value of its taxable property.

I. 'SAME-ISSUE O:FBONDS AT PAR.
. Where a towil.agrees to give a oortaln amount to aid In the construc-
tion of a· railroad, and such amount is expended in the construction of tha
road, and the town pays its sUl:>scriptionJn its bonds, of the face value
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of the amount ot its subscription, it does not violate the provision ot
Act S. C. 1889 (20 St. 503), permitting it to issue bonds in aid of railroad
construction,-that no bond shall be sold for less than its par value,-
though in return it is given stock in the road, of no marketable value.

Action by the Atlantic Trust Company of New York against
the Town of Darlington on interest coupons. Judgment for plain-
tiff. -
Curtis, Smythe & Lee and Knox Livingston, for plaintiff.
Woods & Spain, Mitchell & Smith, and Lord & Burke, for defend-

ant.

SIMONTON, Circuit Judge. This case, by stipulation of counsel
in writing, was tried by the court without the aid of a jury.

Findings of Fact.
The plaintiff is a corporation under the laws of New York. The

defendant is a municipal corporation of the state of South Carolina.
The railroad now known as the Charleston, Sumter & Northern
Railroad had been constructed from a point on the South Carolina
Railroad to the town of Sumter, S. C. The town of Darlington
made an agreement with the Charleston, Sumter & Northern Rail-
road Oompany, looking to the proposed extension of the Charleston,
Sumter & Northern Railroad from Sumter, S. C., via Darlington,
to Bennettsville, 8. C., in which agreement it was provided that
the railroad company would build and equip a railroad from
Sumter, S. C., via Darlington, to Bennettsville, S. C., and that on
completion of the said railroad the town of Darlington would con·
tribute certain aid thereto, in bonds, money, material, etc. The
general assembly of South Carolina passed an act to amend an
act to alter and amend the charter of the town of Darlington (20
St. at Large, 503), in which, among other things, is the following
section:
"Sec. 29. That the said mayor and aldermen may for the purpose of in-

ternal improvements, borrow money, issue bonds or scrip therefor, bearing
not a greater interest than 7 per cent payable at such times as they may
think advisable, and payable out of the taxes and incomes of said town;
provided, said principal of bonds and scrip shall at no time exceed $5,000,
except for the purpose of aiding in the construction of railroads, and for
that purpose the said mayor and aldermen may issue bonds or scrip in any
amount; provided, further, that the right to issue said bonds or scrip shall
exist only in a majority vote of the town, as hereafter provided. 'Ihat no
one shall be entitled to vote on said question unless he or she is the owner of
property within the corporate limits of said town, and bas returned and paid
taxes on $100 dollars worth of property the year immediately previous to said
voting; and on each $100 worth of property so returned and paid for, the
person or persons shall be entitled to one vote. The manner of holding
said electdon shall be provided for by the town council of said town; it
Is also provilled, further, that the time, manner and form and payment of
said bonds or scrip shall be provided for by the town council of said town,
and that no bond shall be sold for less than its par value."

On the 22d April, 1890, formal articles of agreement were made
between the town of Darlington,-the resolution of the town coun·
cil being set forth at large in the agreement,-and the Central
Carolina Land & Improvement Company, a corporation. By this

•
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improvement companybonnd itself to con-
that,ahollid to the rail-

road of;.the state QfSouthGa,rol,I:Q,3, from Sumter,
0., via to Bennettsville, in said state, where a con-

nection with som¢'railroad giving northern outlet could be effected;
and in consideration thereof the town' Of Darlington agreed to turn
over to the Central Carolina Land & Improvement Company, upon
the completion: ofIStid railroad" bonds to. r:un for 30, yeaJ.;Sj at 5 per
cen:t'ptwannum,at the rate of $2,000 per w-ile, not to inclUl1e sidings
and side tracks, from Lynch's Creek to Bennettsville, and to give the
Central <::Jarolina, Land & Improvement Oompany a certain tract
of 'land in the town of 'Darlington/containing 24 acres, and to ex-
empt said railroad from town taxes for a period of five years, and
to bear equally with the, Central ,qllrolina Land & Improvement

of all ,expenses'ot expended in
of way to BennettsvIlle.' In furtherance ,of thIS
was 'entered into between these same parties,

nnderwhiclI 80 of the bonds described in that agreement, at $1,000
and bbligati<)Ds mentioned in the

schedlile'llnnexed to tlie agreemeI1t; 'amounting to $5,000, were, de-
positec;r:ill: with: the American Loan & Trust Company of
:N"ew securities, or:slichpa:rt thereof as:
waS pr6'p¢r" were 'to be,delivered:td"the Central Carolina Land &

Comp!Uly' upon the tJeIlformanrie by, them, in full of
their to be evidenced :by the of the railroad
commilil'SlQfiers. The vO,te of toWn was-eaken,.according to' the
a«f of "Thie '" bonds 'prepared, and deposited in

AmerIllliI1 Loan &'Trust eompanY'\,and afterwards
TrusfCompany, :duly substituted'as trustee, in

of the American! IJOan & and, upon
the of the railroad commil!sioners' that the railroad was
in all respects completed, the bonds to the amount of $73,000 were
turned over to the order of the Central Carolina Land & Improve-
. ment Company, due notice of whi6h was given to the mayor of
Darlington}:)!. Trust CothPaIlY, With further notice that
the, remaining.$'i,QOO of bond!;! to the order of the town.
These were stibsequently delivered to the town; The Central Caro-
lina these Qonds to the At-
lantic to Jilecure a: JOlin 'to be procured by the Central
Carolina Land&. Improvement Company, which loan, to an amount
of $75,000, was procured, and this amount was all used by the Cen-
tral Carolina La?d & ImrrovementCompany in the construction of
the railway. The Atlantic 'Trust Company is the holder of 70 of
these bonds, and two coupons of iuterest, in the amount of $6,085.66,
being pastdue and unpaid, which was demanded from
and refused 'by tMsubjecNnatter of this
suit. These coupomf are' tno'se due 'ontlie 1st day of April, 1892,
but calculafudasbea:rin'g iriterest JOIl the bondS! only :from the 1st
day of Angust\ A.,D. 1892, the date of the completion' 'Of the road
and tlie deHveryof the bonds, and those due on the 1st dayof April,
D:1893:The'form of the bond was as follows:.
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"The town of Darlington promises to pay to bearer one thousand domars
on the first day of April, Anno Domlnl one thousand nine hundred and twen·
ty, with Interest thereon at the. rate of five per centum per annum, payable
annually on the 1st day of April of each year, until maturity, on the presen-
tation of the proper coupons at the office of the treasurer of the town of
Darlington, So. Ca., where the prinelpal will be paid at maturity, on the
surrender of this bond. This is one of a series of bonds not to exceed in the
aggregate eighty thousand dollars, to be issued to aid in the construction of
the Charleston, Sumter and Northern Railroad from Sumter, through the
town of Darlington, to the town of Bennettsville. And in consideration of
the said town of Darlington receiving for the said bonds an amount of stock
in said railroad equal to the aggregate amount of bonds so received for said
purpose by the majority vote of the owners of property within the corporate
limits of the said town of Darlington, at an election held on the 7th day of
March, A. D. 1890, and in pursuance of an ordinance of the town council of
the said town of Darlington dated the 25th day of February, A. D. ISBO,
passed under authority of an act of the general assembly of South Carolina
entitled 'An act to amend an act entitled "An act to alter and amend the
charter of the town of Darlington, S. C.," approved 24th December, A. D.
1889,' and is payable out of the taxes and income of the said town of Dar-
lington."
The constitution of the state of South Carolina provides as fol-

lows:
"Sec. 17. Any bonded debt hereafter incurred by any county, municipal

corpol'ation or political divis:ion of this state, shall never exceed eight per
centum of the assessed value of all the taxable property therein." lIS St. at
Large, p'. 687.
.Under the charter of the town of Darlington the real property
is assessed as follows, under section 17 of the charter: The mayor
and aldermen appoint annually three citizens to make such assess-
ment, who are required to make a report in writing of the· assess-
ment made by them, and file the same in the office of the clerk of
said town, within the period of 10 days next ensuing upon the date
of their appointment as such assessors. The personal property is
returned for taxation by the property owners. On the 31st January,
1890, the board of assessors was appointed,-no evidence appears
as to the day of their notification or qualification,-and made and
ftled their assessment; not, however, until the 28th day of February
after their appointment. The assessment was accepted, and. was
finally approved. The tax levy was made under it, and taxes paid.
The lists of real and personal property included the Darlington
Manufacturing- Company, both its realty and personalty,-its realty
assessed at $70,000, and its personalty at $125,000; in all, $195,000.
'rhe aggregate of the list t)f both real and personal property, in-
cluding the Darlington Manufacturing Company, was $1,019,685. If
that company was excluded the aggregate would be but $824,685.
The aggregate of assessment of the real and personal property for
tbe year preceding the issue of these bonds WaB $607,757. which did
not indude the Darlington Manufacturing Company. The assess-
ments for the succeeaing years all run above $1,000,000. By the
f'lixteenth section of the act of incorporation of the town (18 St. 927),
the town council have power to impose taxes for the use of the
town each year, not exceeding 50 cents on every $100 worth of real
and personal property in the town, (\Xcept that of churches, chari-
table .associations, and institutions of learning. By the amended
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charler. (20 St. at Large, 504), the town council, if bonds are Issued
inai\l' of railroads, may impose an additional tax to pay the inter-
est on lts bonds, which additional tax, however, shall not exceed
50 cents on every $100 of property. The constitution of South
Carolina provides for exemption from taxation property used for
mun.cipal; literary, scientific, or charitable 'purposes. Article 9, § 1.
The General Statutes of South Carolina (section 169, subd. 23), in
force when the Darlington Manufacturing Company was incorporat-
ed, provides:
"Any person who since the 1st January, 1872, has invested capital in the

manufacture of cotton, woollen or paper fabrics, from iron ores and agri-
cultural implements, within this state, shaU for the period of ten years from
the date of his investment, be entitled to reeeive from the treasurer of the
state a sum equal to the aggregate amount of state, and from the county
treasurer the aggregate amount of (,,'Ounty taxes, less the two mill!; for school
purposes,.a.nd from the aU municipal corporations a sum equal
to the aggregate amount of municipal' taxes, which shall be levied or col-
lected upon the property or capital employed or invested directly in such
manufactures or enterprises, not including herein the' tax levied upon the
land upon which the factories may be erected, the sum of money so to be
repaid to be fixed and determined by the comptroUer general in accordance
with the tax returns, the state tax to be paid by the state treasurer on his
warrant, and the county· tax by the county treasurer under the order of the
comptroller generaL"

The section was repealed in 1885 (19 St. at Large, 333), but rights
acquired· under this section thus repealed' are not affected by the
repeal. The Darlington Manufacturing Company began business
some' time before 1884. The town of Darlington collected no taxes
from it, but the assess:ments on the property were made. When the
bonds of the town of Darlington were delivered under the agree-
ments above referred to, a certificate of stock in' the Charleston,
Sumter & Northern Railroad Company was made out, in the name of
said town, for 730 shares; for the par value of $100 each, and de-
livered to the town. Afterwards, the town surrendered this cer-
tificate, and obtained in its stead, other certificates,;.;....one in its own
name, for 680 shares, and several in the names of individuals who
had agreed to subscribe to the stock of the CharIeston, Sumter &
.:Northern Railroad Company. The plaintiff introduced testimony
showing that in five cases, at lea:st, the town collected the amount
of their subscription from each of these five at par, delivering to
them, upon payment therefor, the scrip in the Cbarleston, Sumter
& Northern Railroad, which they had received in part exchange for
their original scrip for 730 shares, above referred to. The' town
acquired the tract of 24 acres by them agreed in the agreement of
22d April, lS90, to be' conveyed to the Central CarOlina Land & Im-
provemenfCompany,and duly conveyed the same to the land and
improvement company, having paid for the ,same, acquiring it, the
sum of $4,200. .

of Law.
The bonds: to which the coupons sued on in this case belong

were executed for the purpose of completing and equipping a rail-
road from'Sumter, So ();, via Darlington, to Bennettsville, S. C.,
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there to meet a northern connection. This railroad has been builtt
equipped, and is in operation. The northern connection has been
effected. The road has been approved and accepted by the railroad
commissioners. The entire face value of the bonds-their par
value-has been expended in the construction and equipment of this
road. This construction and equipment were completed in con-
sideration of the execution and receipt of these bonds. The bondlil
were delivered in consideration of these results. We are there-
fore free to discuss the legal question in the case, not embarrassed
by considerations which frequently attend cases of this character,
-the expenditure of money or the incurring of obligations which
failed to secure the end for which the money was expended and the
obligations incurred.
The single question of law in the case is, are these bonds valid

obligations of the town of Darlington? The validity of the bonds
is denied because their issue is in conflict with the constitution of
the state of South Carolina. We must meet this questiont not-
withstanding the fact that these may be negotiable instruments,
and in the hands of bona fide holders for value. The principal of
estoppel or ratification cannot be applied to a municipal bond
issued ultra vires. Town of South Ottawa v. Perkins, 94 U. S. 260;
Brenham v.Bank, 144 U. S. 188, 12 Sup. Ct. 559.
The first ground of constitutional invalidity is that the act under

which they were issued (A. D. 1889; 20 St. 503) is unconstitutional,
in that it authorizes the issue of municipal bonds in aid of the con-
struction of a railroad, and this is not a corporate purpose. The
constitution permits the legislature to authorize municipal corpora-
tions to assess and cellect taxes for purposes (section 8,
art. 9), and none other. A municipal corporation is not only a
representative of the state, but a portion of its governmental power.
It is ODe of its creatures, made for a specific purpose, to exercise
within a limited sphere the powers of the state. U. S. v. Rail-
road Co., 17 Wall. 322. The powers of a municipal corporation,
dependent wholly upon the source'whence they are derived, may be
enlarged at any time by the legislature. Rogers v. Burlington, 3
Wall. 654. The legislature then determines the purposes for which
they have been created, and clothes them with the means of at-
taining them. These purposes are their corporate purposes. The
legislature may declare that corporate purposes may be promoted by
affording aid to a railroad. The unchanging course of legislation
shows that this is a public purpose as well as a corporate purpose;
and, without question, cities, towns, villages, and counties have
again and again been clothed with this power. It is true that in
Floyd v. Perrin, 30 S. C. 1, 8 S. E. 14, arguendo, the court says that
counties have the right to aid in such construction because they have
jurisdiction over highways, and a railroad is a highway. But
streets in cities. Towns, and villages are also highways; and, al-
though the authority of the county over its highways ends at its
boundaries, a county has the right to aid a railroad whose termini
are in other counties,-perhaps in other states. Floyd v. Perrin,
relied on in argument, does not decide that aid to a railroad cannot

·v.63F.no.1-6
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ibe a corporate purpose. ::That'ease only decides this: Townships
in South Carolina, being mere territorial subdivisions oOand, with
no public duty or functionrwhatever, no corporate or public purpose,
anaet declaring them corporations, and permitting them to sub-
scribe to a railroad, is Dot constitutional. Why? Because, having
no corporate purpose, the;investmentin railroad stock could be used
for no purpose whatever. Making them corporations, authorizing
them to invest in railroad stock, were but steps,-incomplete
steps. To secure the c()nstitutionality of the action, the legisla-
tureshould have given them a corporate purpose. This it did not
-do, and the whole thing was void. But cities, towns, villages, and
countie$ have well-deftnedcorporate purposes, which can be pro-
moted by such inveRtments. The existence of these corporate pur-
poses,. and their promotion by aiding railroad enterprises, give them
their constitutional character. As a conclusion of law,this act is
not in eonill.ct with section 8, art. 9, of the constitution.
Is it In'conftictwith section 17, art. 9, because no limit is fixed as

to the am.ount of aid to be given to railroads? The constitution
and the act must berel1d in pari' materia. . The legislature must
be presumed to have the act in view of the constitution. It
'Cannot be that the legislature ,w.ent in the teeth of the
constitution. Such a con'struction must be put on this act as will
reconcile it with theconstituti()n.: '''Ut resrilagis valeat quam
pereat." We must 'hold Uto mean,"May issue bonds in any amount
within the'constitutio:ilallimitation." Asa ·conclusionof law, the
act is noUn conflict with section 17, 'art. 9, in this respect. '
It is said; however, that as a matter of faotthe issue of $73,000 of

bonds exceeded 8 per cent. of the' assessed value of all taxable
property in the town of Darlington, and S(I the issue is void under
this seventeenth sectlonof the eighth article ()f the constitution.
The argument is on two lines: First, because the report of the as-
sessors w!Qsnot filed within 10 days, and so there was no lawful
assessment for the year '1890, the issue was made, and the issue
must be by the assessment of the previous year; second, be-
cause the assessment of 1890 includes the real and personal property
'Of the Manufacturing Company, which is exempt from
taxation, and if this beexcluded $73,000 will exceed 8 per cent. of
the true aggregate. No complaint is made as to the legality of the
appointment of the assessors. The act required them to make their
return within: 10 days. It imposes no penalty and declares no re-
sult if this ,period be exceeded. The return, however, was made
not long after the expiration of the 10 days; was accepted by the
town counsel; was left open for inspection and protest; was finally
confirmed· and acted upon. All taxes were collected or enforced
under it, and were recei1ted and spent by the town council. It has
been acquieseedLin up to this time. Surely, it does not lie in the
mouth of this defendant, the town of Darlington, to say that this
assessment,good for every other purpose, is invalid for this single
purpose,-the validation of its bonds. "Corporations are as strong-
ly bound as individuals are to a careful adherence to truth in aU their
dealings, arid they oannot, by their representations or by silence,
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involve others in and then defeat the calcula-
tions and claims which their own conduct has superinduced."
Zabriskie v. Railroad Co., 23 How. 381; Moran v. Miami Co., 2
Black, 722. As il1 conclusion of law, notwithstanding the delay
in filing the return of the assessors, the assessment reported by
them, for the purpose of this case, is a lawful assessment, and
fixes the value of property assessable for taxation.
Was the property of the Darlington Manufacturing Company

properly included in the assessed value of all taxable property in the
town? It was, unless it was legally exempt from assessment and
taxation. The eighth section, ninth article, of the constitution of
South Carolina, directs the general assembly to require all the prop-
erty within the limits of municipal corporations to be taxed for the
payment of debts contracted under authority of law, except such
property as has heretofore been. exempt in said constitution. The
only exemptions are of property used for municipal, educational,
literary, scientific, religious, or charitable purposes. So, even if the
town of Darlington fails to collect the taxes from this manufactur-
ing company, or exeinpts it by ordinance from tlllxation, these would
be in contravention of tbe constitution. But the law does not at-
tempt to exempt corporations like this of the Darlington Manufac-
turing Company from assessment and taxation. Section 169, subd.
23, of the general statutes, requires the property of such companies
to be assessed and taxed, and the tax to be paid, and then author-
izes its return in whole or' part. The constitution, in its
confines itself to the assessed value of all the taxable property, not
that from which taxes are collected or levied. As a conclusion of
law, the property of the Darlington Manufacturing Company was
properly included in the assessed value of all the taxable property in
the town of Darlington. And, as a conclusion of law dependent on
t4is, the aggregate .amount of these bonds being less than 8 per cent.
of the assessed value of all the taxable property in the town of
Darlington, their issue is not in conflict with section 17, art. 9, of the
constitution.
It is further objected that these bonds were delivered in exchange

for stock, and that, the stock having no real or marketable value,
the condition that the bond should not be issued for less than par
has not been fulfilled. The act of assembly authorizes the issue
of bonds in aid of railroads. This aid can only be given in the
shape of a subscription to the stock of the road, or as a gratuity.
If it be in the shape of a subscription, the subscriber binds himself
to pay the full amount of his subscription, 'and usually it is payable
in cash. If he pay his subscription in bonds, dollar for dollar, with
the amount of money of his subscription, his bonds are taken at par.
Several persons had agreed to aid the town by subscribing for stock
in the road. The town of Darlington required each subscriber to
pay in cash the full value of the stock at par. If it be a gratuity,
then the only question is, was the amount expended in the con-
struction and equipment of the road equal to the par value of the
bonds, whose proceeds paid it? It has been found as a fact that
this was the case. So, in any view flf this the bonds were-
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disposed of at par. The certiftcate of stock practically operated as
a receipt.
Applying these conclusions of law to the findings of fact, a verdict

is .found for the plaintiff in the sum of $6,873.60 and costs of this
suit. Let judgment be entered accordingly.

CRESSW:JllLL RANCH & CATTLE CO., Limited, v. MARTINDALE at aI.
(Circuit Court of Appeals, Eighth Circuit. July 16, 1894.)

No. 421.
1. C_NTBAOT OF SALE-BREACH BY VENDEE-EFFECT.

Where the vendee of cattle to be delivered and paid for in installments
refuses,' upon demand of the vendor, to accept and pay for a substantial
part of an installment acoordinJ to contract, he cannot thereafter re-
cover against the vendor for a refusal to deliver further installments.

a SAME-GOOD FAITH OF VENDEE-MATERIALITY.
Where a contract for the sale of cattle provides that the vendees may

reject "any objectionable steer that may not weigh 900 pounds," and.
without actually weighing the cattle, the vendees reject, as weighing less
than 900 pounds, a large number which weigh more than that amount.
the fact that such erroneous rejection' is made in good faith is immaterial
on the question of the vendor's right to refuse further performance of the
contract.

a. REVIEW ON APPEAL-ERRONEOUS INSTRUCTION.
A general verdict cannot be upheld where there are several issues

tried, and error is committed in charging the jury upon anyone of them.

In Error to the Circuit Court of the United States for the Western
District of Missouri.
Action by William Martindale and Thomas J. Price against the

Cresswell Ranch & Cattle Company, Limited, for a breach of con·
tract to deliV'er cattle. The district oourt rendered a decree for the
plaintiffs. Defendant appeals.
O. H. Dean and L. C. Krauthofl' (William Warner, James Gibson,

W. D. McLeod, J. V. C. Karnes,Daniel B. Holmes, and Edwin A.
Krauthoff, on the brief), for plaintiff in error.
S. W. Moore (Gardiner Lathrop, Thomas R. Morrow, and John M.

Fox, on the brief), for defendants in error.
Before OALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.

SANBORN, Circuit Judge. If. the vendee of personal property,
to be delivered and' paid for in installments, refuses, upon the de-
1Iland of the vendor, to accept and pay for a substantial part of an
installment according to the contract, will the fact that he does so
in good faith,and in the belief that he is not required by the contract
to receive any of the property so rejected, deprive the vendor of his
right to .refuse to furthe.r perform the contract on his part? This is
the principal question presented by this case.

19, 1892; the Cresswell Ranch & Cattle Company,
Limited,a corporation, the plaintiff in error, sold to William Martin-


