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that Weaver & Co. should rest under Qr assume any other liability
to the opposite party to the agreement than the one above expressed,
in the event that he was compelled to pay the decree of the admiralty
court, that additional or different liability should have been stated.
It is a fundamental rule that in the absence of fraud or mistake,
when parties see fit to put their engagements in writing, the written
agreement is conclusively presumed to express all of the obligations
which either party intended to assume towards the other. It is of
no importance, therefore, that the contract in question did not ex-
pressly declare that Mr. Power would not seek to hold Weaver &
Co. liable to him for the full amount of the admiralty decree, if he
was eventually compelled to pay it, for that agreement is necessarily
implied in what was in fact expressed.
We also consider it very improbable that Munger and ·Weaver

would have consented to abandon the defense of the suit pending
against them in the state court, and to pay the judgment therein on
the terms mentioned in the agreement of March 5, 1885, if they had
understood that Power and the other owners of the steamer Butte
claimed that Weaver & Co. were liable over to them for whatever
sum they might be compelled to pay in settlement of the existing
decree in the federal court, and that such a demand would, in the
end, be preferred against the firm of C. S. Weaver & Co. It is far
more reasonable to believe that and Weaver acted in the be-
lief that the contract of March 5, 1885, was a release from all further
liability on account of the collision between the two steamers, ex-
cept the liability stated in the agreement to refund to Mr. Power the
money which he had advanced to help pay the judgment in the stat.e
court, if the latter was unsllccessful in avoiding the payment of the
existing judgment in the federal court. Such, we think, was the in.
terpretation placed upon the contract of March 5, 1885, by all of the
parties thereto when it was executed; and such, we think. was the
necessa.ry legal. effect of that agreement. Entertaining that view,
it becomes unnecessary to consider some other interesting questions
presented by the record which have been diRcllssed by counsel with
much thoroughness and ability. The judgment of the circuit court
will accordingly be affirmed.

CHICAGO, B. & Q. R. CO. v. HONEY.
(Circuit Court of Appeals, Eighth Circuit. July Hi, 1894.)

No. 393.
INJURY TO WrFE-AcTION BY OF WIFE.

Notwithstanding the provision of McClain's Code Iowa, § 33!l6, that a
husband shall not be responsible for civil injuries'committed by his wife,
al).d other provisions enabling a wife to hold property, contract, and sue
ill her own name, a husband, in an action for loss of his wife's services.
occasioned by the negligence of ano'her, wllI be charged with her contrib-
u tory negligence.

In Errol' to the Circuit Court of the United States for the South·
ern District of Iowa.
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hctionby W. O. B. Honey against the Chicago, Burlington 8i
Qumcy,Bailroa<} Company. Judgment for plaintiff. Defendant
brings! :error.. . Reversed.
'.lbhu N.'!!:Bal'dwin and Smith McPherson (J. W. Blythe on the
brief), for p,laintiff in error. . .
Charles M:Barf (J. McCabe and J. M. Junkin on the brief), for

defendant in error.
I

Before CALDWELL and SANBORN, Circuit Judges, and THAY·
ER, District Judge.

THAYER, District Judge. The question presented by this rec·
ord and to be decided is accurately stated by counsel for the plain·
tiff in error, as follows:
"In an action brought by the husband against a third party for damages

for the loss of the society of his wife,' hel' aid, and surgical attendance, con-
sequent upon physical injuries received by the Wife, is the fact that the wife
has been ,guilty of contributor;v negligence, and the injuries which she reo
celved beIng the result of the concurring negligence of the wife and the third
party, a defense1"

The circuit court answered this question in the negative, holding
in effect that the contributory fault of the wife could not be im-
puted to the husband, and preclude him from recovering, either on
the ground that she was acting as his agent or servant at the time
of the injury, or because of the existence of the marital relation.
The learned judge of the trial court appears to have been of the
opinion that a husband suing for the loss of the services of his
wife, anl} for medical expenses, occasioned by the negligence of
a third party, is, in the state of lowa at least, unaffected by the fact
that the wife was guilty of contributory negligence, because the
laws of that state have abolished the legal fiction of the identity
of husband and wife, and have exempted the husbal\d from respon·
sibility for ·the negligences and misfeasances of the wife. Vide 59
Fed. 423. It becomes necessary, therefoT'e, to determine whether
this view is tenable. Whenever the question has heretofore been
considered, it seems to have been taken for granted that the relation
existing between husband and wife or parent and child is of such
character that the plea of contributory negligence on the part of
the wife or child, if the latter is of sufficient age and intelligence
to be chargeable with negligence, is a good defense, when the hus-
band or parent brings a common-law action to recover for the
loss of service or for medical expenses consequent upon physical
injuries sustained by the wife or child through the concurring
fault of another. The following are some of the cases, and doubt-
less there are others, where this principle has been recognized and
enforced: Railroad Co. v. Terry, 8 Ohio St. 570; Dietrich v. Rail·
way Co., 58 Md. 347; Benton v. Railway Co., 55 Iowa, 496, 8 :N. W.
330; Iron Co. v. Brawley (Ala.) 3 South. 555; Gilligan v. Railroad
Co., 1 E. D. Smith, 453. In none of the cases last cited was the
reason of the rule stated, nor was the subject much discussed. It
seems to have been taken for granted that the concurring negligence
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of the injured party was a sufficient defense to a suit by the husband
or parent, when suing merely for a loss of the services of the'in-
jured party, or for medical expenses incurred and paid by him in
the discharge of his obligation as husband or parent. But the
weight to be given to these decisions as authority is not impaired
by the fact that the rule stated and applied was not much discussed.
On the contrary, the fact that the doctrine applied to the decision
of the cases in question was assumed to be correct both by court
and counsel, may be taken as an expression of the general under-
standing of the profession that the doctrine is well established and
founded in reason. If we look for the true foundation of the rule
in question, we apprehend that it wiII not be difficult to find. When
one person occupies such a relation to another rational human being
that he is legally entitled to her society and services, and to main-
tain a suit for the deprivation thereof, he should not be permitted
to recover in such an action if the loss was QCcasioned by the con-
curring negligence of the person on whose account the right of ac-
tion is given. If the person from whom the right of service and
society is derived is capable of taking ordinary precautions to in-
sure her own safety, and the person to whom the right of service
belongs suffers her to go abroad unattended, and to exercise her
own faculties of self-preservation, it is no more than reasonable
to hold him responsible, in a suit for loss of society and service, for
the manner in which such faculties have been exercised. We can
conceive of no greater reason for deciding, in a case of this char-
acter, that a husband is not accountable for the conduct of his wife
in caring for the safety of her own person, than there would be for
holding that he was not chargeable with her contributory neg-
ligence in the management of a horse and carriage belonging to
the husband, which she had been permitted to use for her own
pleasure and convenience. In either case the fact that the hus-
band has permitted the wife to control her own movements and
to provide for her own safety, upon the evident assumption that she
is competent to do so, should preclude him from asserting, in a
suit against a third party for loss of service or society or for a
loss of property, that he is not responsible for her contributory
fault whereby the loss was occasioned. In this connection it is
worthy of notice that in the state of Iowa, where this case orig-
inated, and in some other states as well, it is held that the hus-
band's contributory fault is imputable to the wife in a suit brought
by her against a third party for injuries sustained through the con-
current negligence of such third party and her husband. By the
Iowa courts, it is said that the husband's negligence is imputable
to the wife under such circumstances, because of the marital rela-
tion which entitles her to his care and protection. Yahn v. City of
Ottumwa, 60 Iowa, 429, 15 N. W. 257, as explained in Nisbit v. Town
of Garner, 75 Iowa, 314, 317, 39 N. W. 516; Peck v. Railroad Co.,
50 Conn. 379; Carlisle v. Sheldon, 38 Vt. 440, 447. In other jurisdic-
tions it has been decided that the husband's contributory neg-
ligence is not thus imputable to the wife when she sues in her own
right for injuries sustained under the circumstances last men·
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tioned. Shaw v. v. Telephone Co., 36
Fed. Flori v. CitY9tSt.·. Louis, 3.' :M.o. App., 231, 240; Railway
Co. v. Creek (Ind. Sup.) 29 N. E. 481.
We do not regard it as material to the decision of the case at bar

to detertnine what the doctrine is with reference to the point
last mentioned, for, eV,en. if we shou\d concede it to be the better
view that the husband'soontributory negligence is not imputable to
the wife when she sues in her own right for an injury sU\ltained,
sti1lwe,think that it would not bea reasonable deduction from this
. rule that the husband is likewise unaffected by the wife's negli·
gence wb;en h.e sues for 1013,S of services and medical expenses; for,
when tM,wife brings an action for personal injuries which she has
sustained,'the right of actiOIlJs in no wise dependent upon the mario
tall'elation. She 'llQtderive her .right to sue from that rela-
tion, but brings suit like any other for an injury sustained
throu.gh the fault of another. ,At COmmon law it was necessary for
the wife to be joined plalntiff in such a suit, because she was 1'P-
garded. as the meritorious cause of action. Bing. Inf. & Cov. (Am.
Ed.) 24:7;, and: ButQn the other hand, the hus-
band's !tight to sue for 19S5 of society and services grows out of the
maritahrelatiQn, 'and is ,incident to the rights thereby acquired. It
bas Jtll,.<:>l'1gi,n in the existence of a. ;valid marriage, which relation
enUiles:him to the of tlle wife's services and society, and
whichalsQimposes on him the duty of providing her with medical
attendM-ce".in case of .sickness or accident. When .the husband
losestJilesemces of his wife, or is to incur medical ex-
pens¢s,:through the fault of another, then he may sue the wrongdoer.
The rightQf action is incident to the marriage relatiol}, and cannot
exist without it. We think, therefore, that, even if it is the better
viewthlltthe husband'seontributory negligence cannot.be imputed
to the wife' when she .;sueE\for her own injuries, yet. that when the
husband brings an acHOD for the loss of society and services, which
loss was due to the contJ.'ibutory fault of the wife, her want of ordi-
nary. cat:e should nevertheless be imputed to the husband on the
grounds heretofore indicated. As the rights of action
are predicated on different grounds,-the one growing out of the
marriage relation, and the other existing entirely independent of
that relation,-there is no logical diffictllty in holding the husband
accountable for the contributory negligence of the wife, although
the latter is not responsible for the contributory fault of her hus-
band.
With reference to the cases of Davis v.Guarnieri, 45 Ohio St. 470,

487, 15 N. E. 350, and Willia:rns v. Railroad Co. (A.la.) 9 South. 77,
to which our attention has been particularly called, it is nec-
essary to say that these cases turned upon the construction of local
damage acts. In the Ohio case the husband sued as administrator
of the:wife; under astittlrte which ga"\Te tlle amount of the recovery
to tlle wife'schildrefi and .husband. It was held that under the
statute tlle administrator was only subject to those defenses which
could have been made ,as against his intestate if she had survived
and brought suit for theinjuyy; and that in a suit by her in her
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own right the plea of contrlbutorynegligence on the part of the
husband would not have been a valid defense, although it was con-
ceded that, if it had been proven that in the matte.. in which the
husband was negligent he had acted as agent of the wife, it would
have been a good defense, even as against the husband suing in· the
capacity of administrator. The Alabama case was likewise a suit
under a local statute, by a father, for the death of his minor son,
which had been occasioned by the defendant's negligence. It ap-
pears to have been ruled that, under the terms of the statute, con-
tributory negligence by the minor was not a valid defense as against
the father. We do not see that either of these cases has any
marked bearing on the question at issue in the present suit, which
concerns the right of the husband to maintain a common-law action
for the loss of the society andservices of his wife, when she is shown
to have been guilty of culpable negligence which immediately coo-.
tributed to the injury. In cases of the latter character, we are of
the opinIon that contributory fault of the wife is a valid defense,
unless it can be made to appear that the rule of the C0mmon law in
this respect has been. changed by some local statute. The Iowa
statute which is chiefly relied upon to exempt the husband from the
plea of contributory negligence is section 3396, McClain's Code of
Iowa, and is as fonows:
"For all civll injuries committed by a married woman, damages may

recovered from her alone, and her husband shall not be responsible therefor;
except in cases where he would be jointly responsible with her if the mar-
tiage did not exist."

There are other statutes in force in that state,similar to those
which now prevail in some other states,by virtue of which a married
woman can 'hold' property in her own name, sell and convey the same;
make contracts in her own name, prosecute and defend suits in her
own name for the protection of her property and personal rights,
and by virtue of which she may also receive wages for her own labor
and maintain suits therefor. Vide McClain's Code Iowa, §§ 3393,
3402, 3404. These laws hav:e emancipated the wife from many of
her common-law disabilities, and haYegiven her an individuality,
apart from her husband, which she did not before possess in the
eye of the law. But we think that it is a mistake to suppose that
these statutes were intended to or that they have in fact utterly
extinguished the reciprocal obligations and rights of husband and
wife which were formerly incident to the marriage relation. If it
is true, as has been intimated, that the statutes in question free
the parties to the marriage contract from all obligations to
each other, save those of affection and loyalty, then it would be
pertinent to inquire upon what theory the husband can be permitted
to prosecute a suit like the one now in hand. It certainly. cannot
be maintained that the husband is entitled to sue for damages con-
sequent upon the loss of his wife's services and society, unless she
is still under an obligation to the husband, as at common law, to
care for his home, attend to the wants of his family, and do what-
ever else is within her power which is conducive to his comfort, hap-
piness, and prosperity. That a married woman is still under an
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Qbliga,tion to discharge these notwithstanding the existence
of ill sta1;ute such as prevails in Iowa, and that a husband is still
entitled,ras at commOn law, to recover damages for the loss of her
BPciety a,nd recently clecided by this court in Railway
Co. v.' Hen$On, 7 C. C. A. 349, 58 Fed. 531, 533, where Judge Caldwell,
speaking for the court, said: .
"Theconwntion of the plaintiff in error is that under this act the husband
no valua.ble right in. the services of his wife, and that he suffers no pe-

cuniary loss by her death. This act does not put the wife on the footing of a
concubine to herliusband. It does not relieve her from thos.e marital duties
and obligations she takes upon herself at the marriage altar, and which are
inherent .1n ,the relation of husband and wife among all Christian' peoples.
The statute, does not purpOr1: to relieve a wife, and was not intended to re-
lieve her, from the legal duty of performing these services which it is the
pleasure of every good housewife to render to her husband in sickness and in
health, independently of any mere technical. legal obligation, and which she
would tender despite any statute that could be enacted to the contrary.
These rigpts and duties are imposed by a law having a much higher and bet-
ter the common,law, which simply imparts to them that legal
sanction essential to their maintenance and protection in a court of law
against invallion from ilny quarter."

The slipreme court of Iowa has also recently held that the statutes
above have not abrogated the common-law rule that the
wife will not be presumed to have acted voluntarily in doing an
unlawful act in the pJ;esence of her husband, and that notwithstand-
ing the statutes in question the common-law presumption of com-
pulsion on ·,the part of the husband still prevails. State v. Kelly,
74 Iowa, 589, 38 N. W. 503. It would seem, therefore, that the rela-
tions e;isting between husband and wife, and the responsibility of
the fOrpler ·for the conduct and acts of the latter, remain as they
were M common law, except in so far as they have been changed by
express statutory enactment, or by necessary legal intendment. It
seems manifest from the phraseology of the statute above quoted
(section 3396) that the purpose of the legislature in enacting that
section was to exempt the husband from liability in suits brought
against him by third parties for the torts of the wife, when they
were. committed by the wife, of her own volition, without the aid,
&avice, or sanction of her husband. We can discover nothing in
the langllage of the statute which gives it any greater scope, or
which fairly indicates that the legislature intended to deprive a
tl),ird partyof the benefit of the plea of contributory negligence when
fs sued by the husband for an injury sustained by the wife in

c()qsequence of her own and such third party's negligence. We
furtherm,ore of the opinion that such a construction of the stat-

1).te would give it an e:ffe,ct which was not within the intent of the
lfl,wmaker. If. a husband is still entitled, under the laws of Iowa,

maintain a common-law action for
of.N;s ..wife's services and society, we know of no sufficient

J,'eason, why be chargeable in such an action with tJ'lP
",Jfe's .fault. '. Entertaining these views, the judgment
of the court is reversed and the case is ·remanded, with ill-
rectionsto a newWal. .
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NORTHERN PAC. R. CO. v. BLAKE.

(Circuit Court of Appeals, Eighth Circuit. July 16, 1894.)

No. 381.
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INJURY TO BRAKEMAN - NEGLIGENCE OF RAILROAD - RECEIVING CARS WITH
DOUBLE BUFFERS.
For a railroad to receive from a connecting line, and transport, cars with

double buffers or deadwoods, in good condition, is not negligence making
it liable to a brakeman for injury received in coupling, they being in use
on other well-managed roads.

In Error to the Circuit Court of the United States for the District
of :Minnesota.
Action by J; E. Blake against the Northern Pacific Railroad Com·

pany for injury received by plaintiff as a brakeman. Judgment for
plaintiff. Defendant brings error. Reversed.
Tilden R. Selmes (J. H. :Mitchell, Jr., with him on brief), for

plaintiff in error.
:M. D. :Munn, for defendant in error.
Before CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.

THAYER, District Judge. The only question arising upon this
record, which we deem it necessary to consider, is whether the trial
court properly allowed the jury to determine, as it seems to have
done, whether the use by the defendant company of cars having
double buffers, or "double deadwoods," as they are more frequently
termed, was an act of culpable negligence, such as would justify a
recovery. The defendant in error brought a suit against the
plaintiff in error, the Northern Pacific Railroad Company, for in-
juries which he had sustained while in its employ, as a brakeman,
in attempting to couple together two foreign freight cars that were
provided with double buffers. The complaint, as originally drawn,
did not allege that the milroad company was at fault in receiving
and hauling cars of that construction. But shortly after the trial
began the plaintiff was permitted, over an objection made by the de·
fendant, to amend his complaint so as to charge that the defendant
was guilty of negligence in using cars with double deadwoods; and
considerable testimony was thereafter introduced which tended
to show that the use of double deadwoods enhances the risk of
making a coupling, and that more care must be exercised in hand·
ling cal'S that.are thus constructed. At the conclusion of the testi·
mony the court, among other things, charged the jury as follows:
"Although cars come from other roads, and may be more dangerous, he is

required to handle them; and although cars belonging to the defendant, and
used on its road, were different in their construction, the plaintiff is supposed
to be oompetent to handle all cars which the company is bound to receive and
haul over its road.. So that one of the questions which is involved in this al-
legation of negligence is, did the defendant company have In this train of cars
certain cars which were not adequately and reasonably safe for the purposes
for which they were used, in connection with the duty which the plaintiff was


