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wll.Wh employment . .the libelants dispatched eight men and some
flQ,QOQ of; to the St. Lawrence river, to be used in raising
thevessel. They now seek; by' this proceeding, to enforce a lien
uPQJ1:thevessel. f.or the contract price of the work done and rna·

used,. by them in the performance of their contract with the
M,orse If()J1 Works.
In view of all the circumstances, the situation of the vessel, and

the fact. that the libel3.lIlts' .contract with the Morse Iron Works
to the credit of the vessel, I am of the opinion that

does not justify holding that the libelants furnished
the labp.r and material on the credit of the vessel, bUt, .on the con-

that the libelants relied on the credit of the Morse Iron
Works w.one. Upon this ground the libel is dismissed.

THE NIKITA:.
SUNDSTROM v. FRAGNUL.

(Circuit Court ot Appeals, Fifth Circuit. ;rune 5, 1894.)
No. 229.

MARITnlBLmN8-ENFORCEMENT-LACHES.
, Attempts to enforce a lien for supplies and repairs to an Italian vessel
at Marse1l1es were made at her first port of arrival in Europe, and,
about a year later, on her return to Europe from a voyage to Buenos
Ayres; but, though payment was contested, no effort was made to follow
the vessel to Buenos Ayres, the only port to which she made regular
voyages, and the residence of her owner; and the lien was not Indorsed
on her certificate of registry as provided by the law of Italy for giving
notice of such liens. E eld, that the lien could not be enforced against
an innocent purchaser for full value of the vessel at Buenos Ayres, who
made every possible inquiry before purchasing.

Appeal from the District Court of the United States for the North-
ern Distnct !(jf Florida.
This was. a libel by John O. Sundstrom against the bark Nikita,

formerly named the Duca di Galliel'a, to enforce claims for repairs
and supplies. The district court dismissed the libel. Libelant ap-
pealed.
John C. Avery, for appellant.
W. A. Blount and A. C. Blount, for appellee.
Before PARDEE and Circuit Judges, and LOCKE,

District Judge.

LOCKE, District Judge. The Italian bark Duca di Galliera, de-
clared to bit of (Jenoa, with one G. Maglio, master, was at the
port of Marseilles, France, in November, 1888, and had sails and
tarpaulins made, and other canvasswork, amounting to 2,921 francs,
done, by John O. Sundstrom, for which Maglio, as master, gave
him a note payable to his order 20 days after his arrival at a port
in Europe from the voyage which he was about to undertake, to
Buenos Ayres and Pensacola, 01'1 in the event of the loss of the



THE NIKITA. 937

vessel, to be paid from the insurance. At about the same time one
Scotto did some woodwork and repairs to the vessel, for which
Maglio gave him a note, secured on the value of the vessel, pay-
able in four months. These notes both bore date the 26th Jan-
uary, 1889, and unquestionably gave a lien upon the vessel, under
the general admiralty law. Scotto's, first becoming due, was pre-
sented for payment where made payable in Marseilles, but was
protested for nonpayment. He then indorsed the same to Sund-
strom for collection. In April, 1890, Sundstrom, learning that
the bark had arrived at Newcastle on the Tyne, sent his notes
there for collection; but the mate in charge stated that Maglio was
in Buenos Ayres, the master was not on board, and he did not
know when he would return, and that he had no instructions to
pay them,-that the vessel had been there four months. Sundstrom
says that the Credit Lyonnais, who held the drafts, commenced suit
for nonpayment, but, the English law not recognizing debts made
out of England, the vessel was released, and proceeded to Buenos
Ayres with cargo. On her return from that second voyage, and upon
her arrival at Hamburg, Sundstrom alleges that he atttempted
to have her seized again; but that the master used extraordinary
vigilance in having her entered at the customhouse as loading
for Las Palmas, and the government would not permit her .. at-
tachment. He says that he also attempted to have her" seized
at Las Palmas, but, the laws being neady identical with those of
England, he could not succeed, and she again sailed for Buenos
Ayres; and he, knowing she was to return by Pensacola, for-
warded his claim there, where the suit was commenced October 10,
1892, for the amount of his and Scotto's notes, and the expenses
which had been incurrred in the attempts to make the collection.
In the meantime, on the 10th of July, 1892, the bark was sold at
Buenos Ayres, for 35,000 francs, to one Nicholas Sichirich, in
whose behalf her master now claims her, and who had her flag
and nationality changed from the Italian to the Austrian, and
her name changed from Duea di Galliera to Nikita. The pur-
chase is claimed to have been made in good faith, for full value
paid in cash, and the evidence tends to support such claim, and
shows nothing to the contrary. The transfer" was made by Mag-
lio, by a power of attorney from one Carlo Francesco, the owner,
at the Italian consulate, in the presence of the consul, and was
certified to by him. There was at the time of sale found indorsed
upon the certificate of registry· of the vessel a lien upon her of
13,625 francs, which was taken charge of by the consul out of the
purchase money, and held for the benefit of the creditors. The
purchase of the vesspl was advertised in La Nacion and La Prensa,
the two leading newspapers of Buenos Ayres, calling upon any
one having claims against the vessel to come forward and pre-
sent them. The Code of Commerce of Italy provides that" any
credit given vessels, in order to be privileged, must be indors.ed
in the national certificate of registry of the vessel, and that no
Italian consul shall proceed to sell any vessel without first pro-
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teeting i th'eJJ rights of the holder. of such privileged credits. The
national,)'reftister of every Italian vessel, which is her evidence
of natlon.aUty,. has a special column for the indorsement and reg;-
isteringofsuch liens or privileged credits. The lien of the libel-
ant in this <lase was not so entered upon the register of the Duca
di ..
The only :question which appears to demand consideration in

this case is whether the libelant has forfeited the right to enforce
his lien' on this vessel, as against an innocent purchaser for full
value, either on .account of his failing to prosecute the same more
actively, and with. earlier result, or on' account of his failure to
have it recorded upon the certificate of registry in accordance
with the law of thecountriyto which the vessel belonged. In read-
ing his testimony, it would seem that he had continued his exer-
tions, and made. attempts at collection in immediate succession;
butwhe:b'the places are considered, and the times at which such
efl'o1'tsmust have been made," although.no dates are :given or times
speCified -when suit waS l:sought to ,be brought at ,Hamburg or
Las,Paltiuts, it 'appears 'clear that ·much. tinie .:Was permitted to
elapse between such .efforts.: The evidence shows,' that while an
attempt •was made to enforce the lien at the first port of her

ib, E'nrope,in accordane,eiwiththe note and agreement to
pay, yetl'ifte·l' the failurerto' collect the, money there, and notice

that pttyment would be contested, and thatl'Iaglio, who
had giyen thenote,wasdniBuenos Ayres,-the only port to which
the vei:1sel was making regular voyages, and where it appears the
owner resided,-no effort was: made' to!' follow. the vessel to that
port With notice of the, indebtedness and lien. The length of
time- which must have been permitted to elapsenntil she agam
returned to Europe, when another attempt was made, must have
been about a year. Even then the vessel was not followed to
whatal,lpeai's to ha:ve been, for all. practical purposes, her home
port, the residence of.her owner" and of the acting owner or master
and attorney in fact. There is no smtute of limitation in ad-
miralty to bar a suit in 'an efl:ort to enforce a lien, but each case
in determ.ining the laches of a libelant must· stand upon its own
peculiar circumstances and the rights and relations of the parties.
Nothing but the most prompt diligence and energetic action will
justify a .court of' admiralty in enforcing a lien when the loss
must fall innocent purchaser Who has heen drawn into
a purchase by the' negligent silence, of the lienOr.' A creditor
may trlist his debtor and accept promises and wait the day when
a happy tUrD of fortune may enablehi:tu to pay more easily; but
it 80 hEf assuI.Des the his debtor's honesty and cannot put
the :burden: 'of 10Bsllpon'olle' whom he has permitted to be en-

1 While time may be with som'e reason where
the ves$elis within ea-sy reaching mstance and where her move-
ments 'and the' of her owners may be known
and' watched,' there 'lsJIio' reason 'where payment has been once
refused:;bya 'foreip":ifesse-l and leaves on long voyages where
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she may be sold hi any port that the lien should not 'be €'lif<JfI:ed
or secured with all possible dillpatch. The speed of mail or
telegraphic communication in these days of steam and
has changed materially the principle of laches in admiralty; and
what in the .past would have been accomplished with so much
difficulty, in enforcing a lien, that no court would have demanded
it, is now so little of an inconvenience as .to be deemed but rea-
sonable. The ease with which maritime information can be ob-
tained, and the movements of vessels of all classes traced, leaves
no eXClIse for lack of diligence' 01' loss of time ,in permitting them
to continue their voyages under a secret lien, and he who does
so permit it does it at the peril of encountering the bona fide claim
of an innocent purchaser. .Any one dellling with a foreign ves-
sel upon credit should inform himself, to a certain extent, regard-
ing the manner given by the laws of that naticim for perpetuating
and giving notice of such a lien; and While we do not desire to
say that an admiralty lien, honestly obtained, should not be en-
forced under the laws of a forum permitting such enforcement,
even in the absence of such a registration as is required, .spch
registration is an additional protection and safeguard, of which
the. creditor should avail himself, if he desires to show due dili-
gence. The papers of a vesseL.are lllways open to the exam'ina-
tion and inspection of any one of .,whom the master is asking credit,
and the law for the o,f liens upon vessels of the, nation-
ality of this orie, as shown in this ease, is but a reasonable protec-
tion for all parties dealing with her, which shouid be taken ad-
vantage of by them. While no laches can be imputed to the libel-
ant, iri this case, which would render void Qr invalid bhdien in the
absence Of any superior intervening right, the intervention of such
right is a risk which, he .assujlled when anything but the utmost
diligence was exercised, especially where notice of a desire to avoid
payment and contest 'any suit was plainly given. In not following
up the enforcement of his lien ",ith greater diligence, and not seeing
that it was duly indorSed upon the certificate of registry, we con-
sider that the libelant has been so far guilty of laches as not .to be
entitled to protection at the expense of an innocent purchaser, who
in no way appears to be in fault, but who made every inquiry possi-
ble before purchasing. It is ordered the decree below be allil'IDt:d,
with costs.

THE J. G. CHAPMAN.

}IcCA}j'FREY v. THE J. G. CHAPMAN.

(District Court, D, Minnesota, Third Division. August 13, 1894.)

1. ADMIRALTY-ARREST OF VESSEL IN CUSTODY OF ASSIGNEE IN
PROPERTY IN· CUSTODIA LEGIS.
After. the owner of a. ve.ssel has made an assignment 0(, all his prope.rQ',

inclUding the vessel, .l\nder the insolvenqy law oJ Minnesota, and the assign-
ment 'has been perfected, a United States marshal has no' authority to seize


