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LYMAN v. NORTHERN PAC. ELEVATOR CO. (CULLIFORD, Intervenor).

(Circuit Court, D. Minnesota. August 29, 1894.)

CONTRACTS OF CoRPORATION-CoNSTRUCTION. ,
An agreement under which the stockholders loan money to a corpora-

tion, which provides that each shaU loan his pro ratasbare of $275,235
which the number of his shares bears to the total amount of shares,
al;ld that, the company's notes, at 12 mouths, shall be issued for the loan,
payable out of the first net earnings, limits the eompany's liability on the
notes to the net earnings; and, W;here tllere are none. the stockholders,
or those to'whom they have indorsed the notes. cannot recover thereon
from the company.' . .

Action by David B. LYlflan against the Northern Pacific Elevator
C9mpany. Thomas Culliford, holder of a note executed by defendant,
intervenes, claiming the right to be placed on tb,e footing of a general
creditor, and as such to be entitled to share in future dividends.
Dla1m disallowed. '
John B. Sanborn, for intervenor.
Da-vis;Kellogg & Severance, for· defendant Northern Pac. Elevator

Co. and for M. J. Forbes, Receiver.

WILLIAMS, District Judge. This cause has been heard upon a
'motion by the intervenor for jndgmentupon the petitidn 'of interven-
tion a.nd answer. The following facts appear:
On 01' about August 15, 1890, the Northern Pacific Elevator Com-

:pany was a corporation created under and by virtue of the laws of the
state of Minnesota, owning a line of elevators through the states of
Minnesota,North Dakota, Idaho, Washington, and Oregon; and being
in need ofmoney to carryon its business, and owing a large amount
ilf money, the stockholders of the company made and entered into an
agreement with each other whereby they subscribed for a loan to said
company for $275,235, pro rata., according to the number of flhares
held by each, and signed an agreement, agreeing to take the com-
pany'snote at 12 months, bearing 7 per cent. interest per annum.
'The agreement was in the following words and figures.

"Minneapolis, August 15th, 1890.
"The undersigned stockholders in the Northern Pacific Elevator Company

hereby each agree to loan to said company our pro rata share of the sum of
two hundred and seventy-five thousand two hundred and thirty-five dol-
lars, whict the number of shares held by each bears to the total number held
by the Signers thereof. The company's note, at twelve months. with intel'-
est at seven per cent. per annum, shall be issued for the' loan, and paid out
'of the' :tirst net earnings of the company before dividend. Owners of ten
.thousand shares to subscribe to make this binding."
The said agreement was signed by all the stockholders making said

loan,exceeding 1p,000 shares. One'of the stockholders so signing
said agreement was L. Fletcher, and he received the company's note
therefor, which was renewed, and which said original note and re-
newal note read as follows:
"l,996.74.Minneapolis, Minn., Sept. 1st, 1892.
"One year after date, we promise to pay to the order of L. Fletcher nine-

-teen hundred and: ninet;r-six 74/100 dollars at our office in Minneapolis, Min-
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nesota. in accordance with the terms ot his subscription to the loan ot Aug.
15. 189G. with interest attlle rate ot7%. payable semiannually..

"[Signed] Northern Pacific Elevator Company.
"By C. H. Graves. President."

The intervenor.ls the immedi.ate indorsee of Fletcher.
It further appears tfuitthe.coIllPany is insolvent, that there have

been no net earnings, QI)..d that the debts exceed the property by sever-
al hundred thousand dollars. On this state of facts, I think the
inrel'Venor cannot recover.
Att4edate ofthe agreement otAugust15, 1890, and of the note

of which the one under present Consideration is a renewal, the cor·
poration, if not actually insolvent, was largely indebted, to liquidate
which debts the need to raisemoney was imperative. Each stockhold·
er, the constitution of the state of Minnesota (article 10, § 3),
was, as to this debt, liable to the amount of the stock held or owned
by him. Ac<!ordingly,· the stockholders and the corporation adopted
the method of raising money above stated. In doing this they en-
tered mto the agreement of August 15, 1890, by which each one of the
many stockholders sigping that .agreement agreed to take and cash
the note of the company for an amount proportionate to the share
of each stockholder in the corporation. The company was not in con-
dition to pay this debt, and it is manifest that the stockholders
wished to avoid being called uponfOfcontribution in a summary man·
nero Accordingly, it was provided in the said agreement, to which
the note under considel,"Rtion, by terms, refers, that the note should
be paid out of the first net earnings of the company before dividend,
and that owners of 10,000 sharessb,Quld subscribe to make the agree-
1l).ent binding. The effect of this agreement was that even the net
earnings could not be subjected to the payment of this liability for
the period of one yearoafter the date of the note. It is clear that the
proesent petitioner, who is an immediate indorsee of the stockholder
Fletchero, the payee of the note, is in. no better position to assert this
claim than Mr. Fletcher himself. I think it is very clear from the
agroeement and note, which. must be read as one paper,' that there il'!
no liability of the company upon tPis note, except out of the net earn-
ings, and that if net earnings have not been made it cannot be con-
tended that the company is liable for the face of the note as absolutely
88if there was no provision, either in the note or contract of August
15, 1890, respecting payment olit of net earnings. Certainly, the
clause was inserted for Some purpose,-either to limit the liability
or add to the security of the stockholder. It certainly.does not add
to his security, for, if no provision had been inserted when the note
became due, not only the net earnings, but all the company's property,
could have been applied to the payment of the hote. It therefore
limited the company's liability to the net earnings. If it was intend-
ed a pledge of the net earnings as security, such language would
have been used in the contract, but.the contract does not provide that
the net earnings are pledged as security, but rather limits the pay-
ment to the net earnings. The entire assets of this corporation are
in the hands of a receiver of. this court for distribution among credit-
ors. Certain distributions have been made. The first was to per-
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sons claiming that they had actual wheat in the elevators at the time
when the receiver was appointed. The claim was conceded to these
persons, and a distribution made to them. There was another dis-
tribution as to a certain number of alleged lien holders. Now, in
the present case, the petitioner, who stands in the position of a stock·
holder, and is the assignee of a stockholder, appears with the note and
contract under present consideration, which, as I have observed, con·
stitute one agreement, and which were executed, given, and received
for the purpose of raising money from the stockholders in order to
clear off an indebtedness upon which each one of the stockholders
would have been liable to pay under his obligation as a stockholder ot
the company, and which papers contain a provision that the payment
shall be made out of a certain fund, which might or might not there-
after exist, and claims that he has a right to be put upon the footing
of a general creditor, and as such entitled to share in future dividends.
I think not. The very terms of the agreement are against this con-
struction. I cannot allow this claim to participate in the distribu-
tion of the assets.

HENDRICK v. EMPLOYERS' LIABILITY ASSUR. CORP.
(Circuit Court, E. D. Missouri, N. D. June 2, 1894.)

ACCIDENT INSURANCE-PASSENGER IN PuBLIC CONVEYANCE.
One insured by an accident policy "as a passenger in a public conveyance

provided by a common carrier," after he had alighted from a railroad train.
at a station from which he intended to continue his journey by a latei'
train, attempted to speak to the engineer about a matter having no con-
nection with the continuance of his journey, or his condition as a passen-
ger, and, while crossing the platform of a car, fell therefrom, and was
injured. Held, that he could not recover on the policy for his injuries.

This was an action by James M. Hendrick against the Employ-
ers' Liability Assurance Corporation on an insurance policy.
This was an action brought upon a policy of accident insurance issued Sep-

tember 21,1893, the material portion of which is as follows: "For and in con-
sideration of a premium of $1.00, this policy hereby insures James M. Hen-
drick, of Louisiana, Missouri, for the under-mentioned benefits, and always
subject to the conditions on the back thereof (which are made a part of this
contract), from one o'clock a. m. on September 21, 1893, as a passengel' in a
public conveyance provided by a common carrier within the limits of the
United States or dominion of Canada, and also insures within the limits of the
city of Chicago, Illinois, during the progress of the World's Fair. This in-
surance shall cease when. the insured shall have returned to his residence,
but shall in no event extend beyood a period of seven days (expiring at one
o'clock a. m.) from date of register above. Benefits: $3,000 at death, or for
the loss or actual separation of two entire feet, or two entire hands, or one
entire foot and one entire hand, or of the complete and irretrievable loss of
the sight of both eyes; $1,500 for loss, by actual separation, of one entire
hand or one entire foot."
The facts in the case were undisputed, and were as follows: The plaintiff

purchased the two accident policies on September 21, 1893, at that time residing
in Bowling Green, Mo. On September 23, 1893, he started from Bowling Green,
Mo., intending to go to Chicago, for the purpose of attending the World's Fair.
He had passes over the Chicago & Alton Railroad from Louisiana, Mo., to
Chicago, and had left them at the hotel at Louisiana, Mo. He started from
Bowling Green late on the night of September 23d, and arrived at Louisiana,


