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the: defendant the Kentucky company to register the transfer-
which' Nelson and Williamson are:required to -execute.!; The bill,
as against that company, will be dismissed. - Asagainst Nelson and
Williamson, h0wever the decree will:be as already :tated and for-
costs, . i : v

_WUNSCH .t al. v. NORTHERN PAC. R. CO.
(Circuit Court, N. D; Caltfornia May 14, 1894.) -
No. 10,985,

CARRIE‘RS—-LOSS or PASSENGER 8 Errncrs —_ Mnncnmmsm C.ummn BY TrAV-
'ELING SALESMAN.

A trunk ‘containing a stock of' jewelry was received by an agent of 4 rail-
way company, without knowledge as toits contents, from a traveling sales-
man ;having a ticket over the rajlroad, and was checked: as baggage to-

- his destination and placed in a baggage car. The train was derailed, the
car took fire, and the trunk and part of its ‘contents were destroyed or lost
The salesman delivered the jewelry saved to the conductor of the train,

- telling the condiictor: where he: Was gding. After his arrivdl there he pre-
sented his check to.the company’s baggage-master and demanded his bag-
gage, th explaming that it had been destroyed, nor asking for the goods.
saved; afid’'a subsequent tender by the company of such goods on identifi-
cation 'wdsirefudéd, unless their aceeptance should be without prejudice:
toa cla;im against the company for damages. . Held that; as the original de-
livery to the company was a. deception upon it, and the trupk and its con-

~ tents did not become baggage thereby, thére was no cdonversion of the
rescited ‘articles by thé{i* nondelivery on the demand made; the only duty-
imposed bn the company with respeet to:them being to keep them safely
' and del;lver them on demand and identification to their-owner..

This wag an actitm by M. 'Wunsch & Company agamst ‘the North-
érn Pacific Railroad ‘Company for the Joss of certain’ gdods delivered:
to defendant for transportation. =~ " S

E. W. McGraw, for plaintiffs, . ‘ ,

Joseph, D Reddmg and Horace G Platt for defendant

McKEENNA Clrcult Judge (orally) The facts of this case are as.
follows: . One Eisenbach, a traveling salesman for M. Wunsch &
Co., the plaintiffy, took passage at Spokane for Missoula, Mont., he
havmg a ticket over defendant’s road. He checked his trunk for-
that town,: paying. for, extra weight, and received.a receipt for the
latter, and :the ordmary baggage check for the trunk. The trunk
was received by the agent of the company, and put in the baggage-
car. It .contained about $20,000 worth of jewelry of:various kinds,
the property of plaintiffs. There is no evidence that the agent of
the compgny knew its contents. - On the morning of the next day
the train, was derailed, near a place called “Noxon,” and tbe baggage
car took fire, - Mr., Eisenbach testified that he got the trunk out,
but the heat drove him away, “and, the fire got to the trunk, and it
burst open,” and its, contents were. scattered. Part:of them only
were sayved, and these were put in a. box obtained from the news-
‘boy...This was taken to- Noxon,, and there transferred to a- train
-sent.from.a place: called “Hope,” » angd. from thence, transported to-
Missoula, and, by direction of the then superintendent, turned over
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to 'W. H. Low, the general baggage agent, and taken to St. Paul.
The conduictor further testified that there was no check on the orig-
inal trunk (presumably it had been burned off), and that he had no
means of knowing to whom it belonged, and that, when it was
turned over to the general baggage agent, there was nothing to in-
dicate to whom it belonged. Mr. Eisenbach testified that, at the
time he handed the saved goods over to the conductor, he told him
that he (Eisenbach) was going to Missoula. The conductor, how-
ever, testifies, to quote him, “that he paid no attention to it at all
at that time; that he had other business to attend to,—had to see
that the injured got back to the sleepers.” The train arrived at
Missoula at night. On the next day Eisenbach made a demand on
Mr. Case, the baggage master, for his baggage, presenting his re-
ceipt and check; and he repeated the demand on the next day and
other days afterwards. His demand, however, was for his baggage,
meaning, as he said, the trunk as originally delivered at Spokane.
He testifies that he would not have received the said box of jewelry.
To this demand the baggage master replied that the trunk was not
there, and Eisenbach says that he did not explain that it had been
destroyed. On the 21st and 22d of April the plaintiffs sent to de-
fendant the following claim and letters:

“San Francisco, Cal., April 22, 1890.
“Northern Pacific Railroad Co. (Claim Department), St. Paul, Minn.—Gen-
tlemen: You will please find inclosed a claim and demand of M., Wunsch &
Co., of this city, for $21,674, for value of contents of commercial traveler's
trunk committed to your care on March 24th, 1890, and for $200, value of the
trunk, which said trunk and contents were lost and converted by you. The
contents of the trunk were insured by the Anglo-Nevada Assurance Corpora-
tion and the California Insuranee Company in the sum of $20,000, The in-
ventory attached to the claim is that of the contents of the trunk as it was
checked at Spokane Falls, all previous sales having been deducted from the
original contents at San Francisco. The matter Is one which merits your
prompt and serious attention, and I shall expect to hear from you at a very

early day. DPlease address your reply to me.

“Yours truly, BE. W. McGraw,

“Attorney for M., Wunsch & Co. and for Anglo-Nevada Assurance Corporation
and California Insurance Company.”

“San Francisco, Cal.,, April 21, 1890.

“Northern Pacific Railroad Company (Claim Department), St. Paul, Minn.—
Gentlemen: On the twenty-fourth day of March, 1890, our traveling salesman,
Mr. I. P. Risenbach, took the midnight passenger train of the Northern
Pacific Railroad at Spokane Falls, Washington, bound for Missoula, Montana.
Previous to the departure of the train at midnight of above date, he had his
commercial traveler’s trunk checked at Spokane Falls for Missoula. The
trunk was weighed, and a charge was made by the forwarding agent at
Spokane Falls for excess baggage, which charge was paid by Mr. Eisenbach,
who thereupon received a paper excess-baggage check, the face of which
reads as follows:

« sNorthern Pacific Railroad Company. Local Excess-Baggage Check.

“‘Spokane Falls, W. Station, 3-24, 1890.
“ “This check calls for the following described baggage, viz.: 1 T, bearing
Jocal excess-baggage strap check No. 0251, on which excess charges have been
collected.. Missoula station.  No. of tickets held by passenger: One. Pre-
paid trunk No. —. Form No. —. Issued by R. R. E. J. Bunce,
Forwarding Agent. B. 8856, - i
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“Mr. -Bisenbach, upon his arrival at Missoula, presented the paper check
above copied and the strap check 0251 to the baggage master of the Northern
Pacific Railroad, and demanded the trunk to which they entitled him. The
dermand was not complied with, nor thé trunk delivered. The trunk which
was checked was a commercial traveler's trunk, easily recognizable as such
by its size, shape, and construction. - It, with its contents, was our property.
We are informed by Mr. Bisenbach that the trunk was destroyed by fire while
in possession of the N. P. R. R. Co. on the morning of March 25th, between
the stations Heron and Noxon; that such of the contents as could be re-
covered were packed in another trunk, and taken possession of by E. C.
Crandall, conductor of the train on which the fire occurred. Mr. Eisenbach
saw the last-mentioned trunk on the railroad platform at Noxon as he passed
through that place on his way to Missoula, on the evening of March 25th.
Mr. Eisenbach was informed by the baggage master at Missoula that said
last-named trunk had been forwarded to the general baggage agent of the
N. P. R. R. Co. at St. Paul. Such forwarding was without the knowledge or
consent of Mr. Eisenbach., Notwithstanding his demand for the trunk and
his exhibition of the checks therefor, he has received no further information
from the company concerning the same than is above detailed. The contents
of the trunk checked were of the value of twenty-one thousand six hundred
and seventy-four dollars and fifty-six cents ($21,674.56), which sum we hereby
demand of the Northern Pacific Railroad Company. A detailed inventory of
the contents of said trunk, and the value thereof, is hereto appended. The
trunk checked, with its leather and other telescopes and watch and jewelry
trays and rolls and other fittings, cost us over $200. The trunk was about
six months old. We also demand of the N. P. R. R. Co. the sum of $200,
the value of that trunk.

“Yours truly, M. Wunsch & Co.”

Plaintiff sent this claim to the company, specifying Eisenbach’s
trunk, and claiming the value of trunk and jewelry to be $21,674.56.
To these the defendant replied on the 28th of April, denying liability,
and stating if—

“Any portion of your client’s property was saved and placed for safe-keeping
in the custody of our general baggage agent, by communicating with him,

and proving ownership, the same will, of course, be returned to its rightful
owner.”

Considerable correspondence by telegraph ensued, in which the
defendant urged the plaintiffs to meet its agent in regard to the
property 'in Montana, and in which plaintiffs expressed a willing-
ness to do so if without expense to tkem, and without waiving any
rights. - In the correspondence the liability for the trunk and con-
tents as originally delivered was insisted on by plaintiffs. Finally,
Mr. Wunsch’s expenses being paid by defendant, he met its agent,
Mr. Ford, at Helena. There the agent told him, 1f he could identify
the ]ewelry saved. at Noxon, he was ready to tender it to him.
‘Wunsch replied: .

“I am not disposed to receive the goods until 1 commumcate with my coun-
‘sel and the insurance company.”

He telegraphed to the insurance company, and received the follow-
ing reply, which he showed .the agent Ford:

“San Francisco, Cal, June 19th, 1890.
“M; ‘Wunsch, Helena, Mont.:  Tell Ford you will take goods, and give him
receipt as follows, and not otherwise: - ‘Received from the Northern Pacific
.Railroad Co. the following goods, saved from fire near Noxon, occurring March
25th, 1890. :[Here insert inventory.] We received said goods without preju-
dice to any action or right of action against Northern Pacific Railroad Co.
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‘We agree to sell sald goods at auction in San Francisco, and credit the net
proceeds on any judgment we may recover against said Railroad Co. If we
recover no judgment, proceeds to be ours. We accept said goods only on
condition that said acceptance shall not be pleaded or considered in any
action now pending or which we may hereafter bring against Railroad Co.’
To be signed by M. Wunsch & Co.; Railroad Co. to sign below as follows:
‘The Northern Pacific Railroad Company delivers the above-mentioned goods,
and accepts the above conditions which they are received by M. Wunsch &
Co.” To be signed: ‘D. K. Ford, General Claim Agent, Northern Pacific
Railroad Co.” If Ford consents, give receipt as above, with his consent in-
dorsed gs above in duplicate.
“[Signed] Anglo-Nevada Assurance Corporation.”

To this the agent answered that he could not recognize “any such
document as that,” and read to him or showed to him the kind of
receipt he would sign, which was as follows:

“Recelved of the Northern Pacific Railroad Company the following de-
scribed watches and other articles of jewelry, picked up by different persons
near Noxon, Montana, at a point where a train of the said Northern Pacific
Railroad Company was wrecked on the 25th day of March, A. D. 1890; said
watches and articles of jewelry being part of the contents of a certain trunk
checked by I. P. Eisenbach, an employe of the undersigned, on or about
March 24, 1890, from Spokane Falls, Washington, to Missoula, Montana; said
watches and articles of jewelry being the same described as follows In the
inventory furnished by us to said Northern Pacific Railroad Company, in a
claim made by us ror the contents of said trunk against said Northern Pacifio
Company, to wit: & & ¢’

On the 20th, Wunsch sent Ford the following:

“Helena, Mont., June 20th, 1890.
“D. K. Ford, Esq., City—Dear Sir: My firm declines to accept goods except
on terms of receipt communicated to you yesterday. The Northern Pacifie
R. R. Company has already converted the goods, and we decline to receive
them ip a damaged condition, except without prejudice to our claim against
the company. I will, if you desire it, go over the inventory of such goods
as you have, inspect the goods, and check such as I can identify, provided I

can have a copy of the inventory.
“Yours respcty., M. Wunsch.”

Afterwards Ford again tendered the goods, and Wunsch refused
them, saying: “No; my letter is final.” Wunsch was told that the
goods would always be ready to be delivered to him whenever he
made up his mind to accept them. The goods were put back in the
trunk, and shipped again to St. Paul, and there kept until they were
forwarded here. They were produced in court, and submitted to
the order of the plaintiffs. There was also evidence of the value of
the goods and the payment of the insurance on the entire lot of
jewelry to plaintiffs.

It is evident that under the decision of the supreme court of the
United States in Humphreys v. Perry, 148 U. 8. 627, 13 Sup. Ct. 711,
the plaintiff’s trunk and contents did not become baggage by its
delivery by Eisenbach to the company’s agent at Spokane. This is
conceded by plaintiffs, but it is contended that there was a con-
version by the defendant of the rescued articles by their nondeliv-
ery at Missoula on the demand of Eisenbach. To sustain this con-
tention, plaintiffs cite a number of cases. There are various illustra-
tions of the doctrine stated, in one of them (Rider v. Edgar, 54 Cal
127) as follows: "

«,62F.no.10—56
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1.4 mdintaih trover or trespass :de’bénis asportatis, dévidence of an actual
" forcible ‘dispossession of the plaintiff I8 not necessary. Any unlawful inter-
* ference “with the property, or exercise of dominion over it, by which the
-owner is damniﬁed is sutficient to maintain either action.”

In the case at bar there was no unlawful interference w1th plain-
tiffs’ ‘property or exercise of dominion over it. The original deliv-
ery of the jewelry to defendant was a deception upon it (Humphreys
v. Perry, -supra), and gave no rights to the trunk and its contents
as baggage. The first relations of defendant to them with which
we are concérned accrued at Noxon, at the time of the wreck. What
duty did these relations impose on the defendant? We may assame,
to keep the goods safely, and to deliver them upon demand and
identification to their owner. A discharge of this duty was tendered
to plaintiffs, and refused by them.

But it is claimed by plaintiffs that the goods were delivered to
the conductor of the train by Eisenbach, he then saying that he was
going to Missoula, and that this created a duty to de 1ver them at
Missoula. If they had been baggage, properly accompanying a pas-
senger whose destination was Missoula, this might be true; but they
were not. They were goods brought to the attention and forced

‘upon the care of the defendgnt by an accident. They were of con-
" siderable valie, and the true relations of the company to. them were
not known. But Eisenbach did not demand them at Missoula.
They were on the same train as he was, and arrived 4t Missoula at
the sameé time he did. "If he had 1mmed1ately sought and claimed
‘them as'such, a different question might have been prese&nted But
his demand next day was not for them, but for the trunk and its
contents as delivered at Spokane. Indeed it is-evident.that, when
+he turned them over to the conductor, it was not for the purpose
‘of claiming and receiving them ‘again, for he testifies that he would
not have accepted them if they had been offered. Thé testimony
shows that to the first claim which identified them the company
‘promptly responded, and subsequently tendered them, and that the
"pla,mtlffs refused to accept them except upon such terms as they
had no right to exact. Judgment for defendant. ,

ot

BERLIN IRON BRIDGE CO. v. CITY OF SAN ANTONIO.
‘\(Clrcult Court, W. D. Texas, San Antonio Divislon. May 10, 1894.)
No. 522,

1. MuxiciPAL CORPORATIONS— CONSTITUTIO‘IAL ResTRICTIONS ON CREATION OF
DeBrs—PROVISION FOR INTEREST AND SiNkTNe FUunD,

‘A contract whereby a city agrees to pay a certaln sum for the erec-
tion of a bridge—one-half on delivery of the material, and the remainder
‘on completion and acceptance of the bmdge——creates & debt, within the
provisions of Const. Tex. art. 11, 88 5, 7, that no city shall create any

" debt unless at the same time provislon be made by taxation for pay-
.. ment of interest and creation of -a sinking fund, and is therefore invalid
if no such provision is .made at the time of its execution, notwithstand-
ing payment of the contract price is secured by the:proceeds, paid into
the city treasury, of bonds issued for the purpose, in accordance with pro-



