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against the other growing out of any previous transaction. The
testimony shows that the charge. of usury had been made and fully
considered, and that the lender had declared himself ready to strike
out any item of usury or usurious demand, and had stricken out
all pointed out, or claimed to be such, by the party complaining.
It is the recognized rule of law of New York that usurious con-
tracts may be purged of usury by the mutual agreement of the
parties, and, where such agreement has been made and accepted,
the burden of proof is upon the party subsequently complaining,
after mutual agreement and release and a lapse of time, to show
fully and conclusively that there was usury intentionally remaining
in the alleged indebtedness; and this we do not consider has been
done. The first loan negotiated: was in behalf of the railroad, its
proceeds used to pay an existing lien, and the balance used for the
benefit of the property, and the note signed by Thomas as president
of the road. We do not find that it was a loan to Thomas, and
not to the road, and therefore subject to the defense of usury.
The contract and agreement of March 17, 1891, was a contract of
conveyance for certain considerations, namely, the relinquishment
of certain claims, the payment of $3,000, and a salary of $1,500, and
a right to sell the property within a year, and receive one-half of
the net profits. This certainly was not a usurious contract, and,
if reliance can be placed upon the language and recitals of any
written instruments, we can but consider that by the agreement
witnessed by the certificate of release of May 18th any previous
contract or agreement had been fully purged from any usury by a
mutual understanding; and if, by any mistake or omission, such was
not done, Thomas, in good conscience and equity, should not be
permitted to set it up after permitting the expenditure of more
than $20,000 additional upon the strength of such agreement, with
no offer to refund any portion of the amount honestly due. The
evidence shows that it was the intention and desire to eliminate
any and all usury, and, if it was not done, it was an omission
both on the part of complainant and the defendant in not pointing
out the item now complained of.
We concur with the views and findings of t,he court below. and

the decree appealed from is affirmed.

THOMAS v. CINCINNATI, N. O. & T. P. RY. CO.

(Oircuit Court, S. D. Ohio, W. D. April 30, 1894.)

No. 4,598.
R:mCllIIVERS-REDUCTION OF WAGES.

The court, in its discretion, will consider an application by railroad em·
ploy(is to rescind an order of the receiver reducing wages.

This was a motion for leave to file a petition in the suit of Sam-
uel Thomas against the Cincinnati, New Orleans & Texas Pacific
Railway Company.
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. 'Peck:&Shaifer, for petitioner. ' ,
',!Erabnon,Colston, Goldsmith & Hoadly, for receiver.

I '.' . ' . .
.,TAFT,; This isaJ;l: application by employes
Jnthe service. of. ,the receiver of the Cincinnati, New,' Orleans &
Texas Pacific: RailroadCoI!lpany : ito the courtt;odirect the
·receilver ., t<:L '!rescind an order made by him reducing the
:Wages 10 per cent. from to-morrow, the 1st of May. Objection is
,made to the ftliug of the petition by the cOllnselforreceiver, Mr.
Golston, on the, ground that to receiv;esuch petition alld. consider it
,willestablhthnprecedent, •involving, the court in hearings of all
sol'tsconce.tning the discipline administrative matters
in the operation, of the road. I am. therefore asked. to refuse to
consider such. petition, and to hold that the order of the receiver
flhouId be r,eceived by ttle<a.:s conclusive of the question. In COn-
:sidering this objection,it is well to point out what standing the
,petitioners havein this court. It is conceded on all sides that the

.of such a .' petition is a matter of discretion in the
court. The employes have no legall'ightswhich are about to be
violated by theiorder complained of. Under the contract for their
employment i'llliey.were entitled to 30 days' notice of any reduction
(>f wages. That notice was given upon March 27th, and,. speaking
fI,'om a strictly legal standpoint, they are now to be put in th,e at-
·titude of either ,8.ccepting or rejecting the proposition by the receiv-
en to employ thE.!m at the reduced wages. If they are ,not content
',With the wages, they are .litot compelled to accept them, and may
{retire from. his, ePlployment. I repeat that from a strictlylegal stand-
,point they have .no standing in this ,court to call for an adjudica-

of any rigbts. ,But the petitioners, so long as they remain in
·the receiver's em,ploy, are very important in the operation of the
road. The J:'eCJeiver is the agent of the road ilit operating the road.
,:The petitioners·are the employes of the receiver, and therefore are
the employes, of the court. This is a petition to the court,
as their employer, to exercise its discretion not to reduce wages.
Their appeal is exactly like that of an appeal by an employe
fto an employe:r,except that, while an employer may be moved
by considerations of charity, the court is limited in the ex-
ercise of its discretion to such action as may be consistent with
the preservation of the property and its due administration in the
interests of those who own it. How much of a discretion these
limits give .to court it is not necessary now to determine.
employes have, doubtless, by reason of arrangements made for 1iv-
ing along a motive for remaining in, the employ of the
road, and it will be a loss to them to withdraw from the employ-
ment of the receiver, and seek employment elsewhere, larger than the
mere cut in ,wages. 1'heir complaint is that the cut oppresses them,
and is below what labor, considering themWketprice, is ('n-
titled to receive.' The receiver, before issuing the order in question,
considered it of sufficient importance, to consult the court as to its
propriety, a,nd '{he court approved it on his recommendation. The
order is certainly an important one in the operation of the road and
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in the administration of the trust. It is so important that I do
not think a consideration of it can form an injurious precedent for
bringing administrative questions of all sorts before the comt.
There is no doubt that in nearly all matters, the action of the receiv-
er must be conclusive in operating the road, but in a question of
this kind I think the court can safely make an exception. Judge
Ricks heard· such an application in the receivership of the
Clover Leaf system, and justified his course by authority. The
receiver states that he is entirely willing to have the propriety of
the order considered by the court, and that he has so informed the
men. In view of these circumstances, therefore, and with the dis·
tinct premise that this is a mere appeal to the discretion of the
court in operating the property to be exercised within the limits
already mentioned, namely, the proper preservation of the prop·
erty and the rights of its owners, and that it is not a judicial hear·
ing which assumes any legal right on the part of the men to con-
tinue in the employment of the road, I will hear an application to
modify the order whenever such an application is ready for hear-
ing. Counsel for the employes states that he is not now ready
to have heard his petition for rescinding the order, because he was
not employed until Friday or Saturday last. The men had 33
days' notice of this order. If they wished to present to the ('ourt
a petition for its rescission before it should go into effect, they
should not have delayed until the eve of. the 1st of May, the time
when it begins to operate. I must therefore refuse leave to file
the petition to rescind the order.
As already stated, the order was made by the receiver after con-

sultation with the court; and, in the absence of a strong showing
to the contrary, the court must presume that the order was well
made. The order must therefore stand, and go into force to·
morrow. But counsel for the men will have the right, upon five
days' notice to counsel for the receiver, to present an application
to modify the order. When the application is duly made, it will
be heard on the evidence then presented. Meantime the motion
to file the present petition is overruled, and the order will stand.

BARNES et al. v. KORNEGAY et at
(Circuit Court, W. D. North Carolina. August 6, 1894.)

1. CONTRACT BETWEEN STATE AND RAILROAD CONs'rITUTEs-
EXEMP'rION OF PltOPERTY FHOM
Act Gen. Assem. N. C. Jan. 27, 1849, incorporated the N. C. R. Co.,. with

a capitai stock of $<:1,000,000. state of North Carolina subscribed for
two-thirds of the shares, ana paid for them with 6 per cent, bonds.
other shares were taken by private persons, Act Gen. Assem, N. C. Feb.
14, 1855, amended such charter by increasing the capital stock to $4,000,-
000, because the original amount was insufficient to complete the road,
and the state subscribed for the additionai shares, paying therefor with 6
per cent. bonds. Section 5 provided that ali reai estate held by said com-
pany for right of way, stations, and workshops shouid be exempt from
taxation until the dividends of profits should exceed G per cent. per all-


