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“the cmpreméfbom‘t, reported in 10 Colo., and 14 Pdd., ih'another: case,
Leard in November, 1887, T was led to beheve that’*’the ‘effect of thut
deciston' was to' avoid -all sales ‘méde under the Schoolfield decree.
Upon a mote careful examination of ‘the subject, I am ‘satisfied that
"the opinion then expressed was wrong. - The sale under the School-
field dédéree was perhaps voidable, but it was-not void. Concerning
the tax title upon which defendant relies, it cannot be necessary to
enter into‘an extensive digéussion. The proceedings in assessment
and the 'hotite of sale afe so far irregular that ‘the title cannot be
recognized, I am of the opmlon that Judgment should g0 for the
plaintiff,

APPLETON et al. v. MARX et al
(Circult Court of Appeals, Fifth Circult. May 8, 1894.)
No. 199.

- RES JUDICATA?—REVERSAL ¥ PART ON API’EAL—-A.CCOUNTING BY ADMINISTRA
TOR.

A plea setting up, in ban of a suit for an accounting by an adminis-

" Uteator, judgmients of a’eounty probate court approving his accounts

" filed in:that court cannot-be sustained on evidence showing that, on ap-

peals duly prosecuted from said judgments to a district court, judgment

was rendered.disapproving and disallowing the acgounts, and systaining
the objections thmeto except as to commlssions allowed.

Appeal from the Circuit Court of the Umted States for the East-
-ern District of Texas. :

The appellants, Minnie M.: Appleton, and T, J. Appleton, her husband, c1t1-
-zens of the state of Michigan, claiming to sue in the right of the said Minnie
M. Appleton, and as next frjends of James M. Strong, an infant, filed a bill
in the circuit court of the United States for the eastern district of Texas
“against Joseph Misrx, L. C. De Morse, and others, citizens of Bowie county,
vin the state of Texas, and: Max :Munzesheimer, 8. Cory, and ¥ M. Duncan,
--nonresidents of the state of Texas, The bill charges, in substance, that in
November, 1884, James Strong died intestate in the state of Michigan, leaving
survmng the smd Minnie M. Appleton (then Minnie M. Strong), his wife and
witdow, and the said James M. Strong, his only child and heir at law, then
;an infant two years old; that on May 7, 1885, the defendant Joseph. Marx
was duly appointed temporary admlmstlator of the estate of said Jdmes
Strong, deceased, by the county court of Bowie county, Tex.; that on the
same day the said defendant Joseph Marx gave bond as temporary adminis-
trator in the sum ‘of $50,000, with all the other defendants as sureties on
said bond, which bond was duly received, approved, and filed; that on the
same day the said Joseph Marx qualilied as said temporary adm1mqtrator
;and entered upon-the duties thereof; that on the 20th day of June, 1885, the
"said Joseph Marx filed in the county court of Bowie county an inventory and
appraisement of the estate of sald  James Strong, deceased, in which he
-ghowed numerous’ claims due and owing to said estate, secured by mortgage
and other liens, .recapitulating the same; ' that on June 9, 1885, and on Jan-
- uary 27, 1886, and January 25, 1887, the said Joseph Marx, as temporary
admmlstrator collected certain.claims, amounting to about $19 500, belong-
* ing to the estate‘of James Strong, deceased. That on October 1, 1884,
‘ the said James ‘Strong, then lving, placed in the hands of the said Jo-
+ géph Marx a premissory nofe against -the firm of Frost & Ferguson, in Mil-
ler county, Ark. for $850, which note belonged to. said Strong, and was
. placed in the hands of Marx for collection; that on January 1, 1885, the said
“Marx collected the said note, with $50 interest due thereon, Which said sum of
money was assets in the hands of said Marx when le was appointed as tem-
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porary administrator, and should have been included in the inventory and ap-
praisement of the estate of said James Strong, and is now a proper charge
against said Joseph Marx as such temporary administrator; that in January,
1885, the said Joseph Marx received from the Kaiser Lumber Company a large
sum of money as the proceeds of the sale of lumber, machinery, ete., be-
Jonging to the estate of said James Strong, which said - money was assets be-
longing to the estate of said James Strong, and in the hands of said Marx
when he was appointed  temporary administrator, and should have been in-
cluded in the inventory and appraisement of the property and estate of
said James Strong; that the said James Strong owned and possessed 250,000
feet of lumber, which was of the value of $2,500, and that the said Joseph
Marx, through willful and gross negligence, failed to include said lumber
and property in the appraisement of the assets of the said Strong, and
through willful and gross negligence failed to take the said lumber into his
possession, and failed to keep and preserve the same, but suffered and al-
lowed W. Behan, W, B, Kaiser, and J. M. Kaiser, three of the sureties
on his bond as temporary administrator, to take and convert the said lumber
to their own use and benefit, whereby the said lumber and property was
totally lost to the estate of said Strong, deceased, whereby the said Marx be-
came liable and bound to pay orators the. value of said lumber and property,
with interest, for permitting and allowing said waste; that at the March
term, 1887, of the district court of Bowie county, TeX., the said temporary
administration of the estate of said James Strong, deceased, was determined,
ended, and closed by the said court by its proper judgment, and that, by the
judgment of said court, the said Marx, as such temporary administrator, was
ordered and commanded to deliver up and turn over all the property, money,
and assets then in his hands belonging to said estate to those entitled to re-
ceive the same, which judgment has never been set aside, modified, or ap-
pealed from; that there never was any regular administration of the estate
of said James Strong, nor any necessity for an administration of said estate,
for there were no outstanding debts on said estate at the death of said James
Strong; that orators Minnie M., Appleton and James M. Strong were the sole
owners, and were entitled to the immediate possession, of all of the prop-
erty and assets belonging to the estate of said James Strong, deceased, as the
surviving wife and only child and heir at law of said James Strong, de-
ceased. That in pursuance of said judgment of the district court, orators
did, on the 21st of March, 1887, make a demand on said Joseph Marx, as such
temporary administrator, for possession of all the property, claims, money,
and assets belonging to the estate of said James Strong, deceased, which de-
mand said Marx failed and refused to comply with; that said Marx, as
temporary administrator, converted to his own use and benefit all the prop-
erty, claims, money, and assets belonging to the estate of James Strong, de-
ceased, as the same had come to his hands and possession, and thereby com-
mitted a tofal waste of the whole of said estate that had been committed to
his charge Dby virtue of the appointment; and that in March, 1887, the time
when the said temporary administration was closed, and when said Marx,
as temporary administrator, converted to his own use and benefit all the
property, claims, etc., the said Minnie M. Appleton was a married woman,
the wife of T. J. Appleton, the co-complainant, and the said James M. Strong
was and is an infant under 21 years of age. The bill prayed for process,
and for judgment and decree against all of the defendants for the full
amount of the several sums of money mentioned in the bill, and for the full
amount of the property, claims, money, and assets mentioned and specified
in the said inventory and appraisement, together with interest on all of said
amounts at the rate of 8 per centum per annum from March 21, 1887, and for
general relief.

To this bill the defendants demurred for want of equity, and specially ex-
cepted that the county probate court of Bowie county, Tex., had sole, ex-
clusive, original jurisdiction of the matters and things complained of in the
bill. This demurrer was mot properly verified, because not supported by
the aflidavit of the defendants that it was not interposed for delay. See
Equity Rule 31. The demurrer coming on, however, to be heard, the court
sustained the same as to the allegations in the complainants’ bill as to the
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closiig of the administration, but overruled it as fo the jurisdiction of the
court and as to the want of equity in the bill,‘and complainants were given
leave to amend; whereupon the complainants- ﬁled an amendment, by which
it was alleged that on February 5, 1886, the defendant Marx filed@ his re-
port as temporary administrator of the estate of James Strong, deceased, in
the county court of Bowie county, Tex.; that the complainant Minnie M. Ap-
pleton (then Minnie M. Strong) filed obJections and exceptions to the said
report, the said James M. Strong, then an infant, not being a party to the
proceedings in said county court; that on February 20, 1886, the defendant
Marx: filed a supplemental report a8 temporary adminlstrator, showing the
condition ‘of the said estate,"and the amount of cash in his hands as tempo-
rary administrator; that the two reports filed by Marx on February 5, 1886,
and the report ﬂled on February 20, 1886, and the objections and exceptions
of Minnie ‘M. Strong, surviving wife, were heard and a judgment render-
‘ed thereon by the county court of Bowie county, Tex., approving and con-
firming the sald report, and overruling the said objectlons and exceptions,
from which judgment the said Minnie M. Strong appealed to the district court
of Bowie county in the state of Texas; that on March 1, 1886, the said Min-
nie M. Strong (now Minnie M. Appleton) filed an appeal bond, as required
by law, whereby the said cause was duly appealed to said district court for
a trial anew; that on March 19, 1887, the said case was tried by the district
court of Bowie county, and a final judgment rendered therein, whereby the
said temporary administration of the defendant Joseph Marx of the es-
tate of James Strong, deceased, was determined, ceased, and ended, which
judgment has never been appealed from, set aside, or changed; that the dis-
trict court, in the last-named judgment, reversed, revised, and reformed the
said judgment of the county court in favor of Mrs. Minnie M. Strong, and
closed the said temporary administration, and ordered said Marx, as the
temporary administrator, to- surrender up and turn over to the parties en-
titled thereto all the moneys and assets belonging to the said estate; that
on January 21, 1889, the records and papers of the district court of Bowie
county were totally destroyed by fire, and that the judgments of the dis-
trict court, and the judgment of the county courf, and nearly all of the origi-
nal papers in said temporary administration, were destroyed by the said fire;
whereupon they prayed as they had prayed in the orlgmal bill, but waiving
answer under oath.

To the bill as thus amended the said defendants renewed and propounded
the demurrer filed to the original bill, and again alleging want of equity,
and that the plaintiffs, if they have any saction at all, have a complete and
adequate remedy at law. This repropounded demurrer was not verified
according to equity rule 31, However, the same came on to be heard, and was
sustained, with leave to the complainants to further amend by the rule day
in March, 1892; and thereupon the complainants again amended, reciting
substantially the same facts 'as recited in the original bill and its first amend-
ment, but therein more specifically and at greater length, with more adjec-
tives, and charging fraud and false accounting against the said Joseph Marx,
as the temporary administrator. In this last amendment to the bill the com-
plainants prayed for an accounting sgainst the said Joseph Marx; that the
distributive share of the residue of the estate due Minnie M. Appleton be
ascertained, and a decree entered allowing the said Minnie M. Appleton her
said distributive share of the estate of said James Strong, deceased; that
the said residue of said estate be partitioned and divided between Min-
nie M. Appleton and said James M. Strong equally, share and share
alike; that the distributive share due to James M. Strong be ascertained,
and a decree entered allowing the same, and for a decree making a final
partition, division, and distribution of the entire residue of said estate
among the distributees as their respective rights may be shown to the court;
and they again prayed for judgment and decree against Marx, as temporary
administrator of the estate of James Strong, deceased, as principal, and his
codefendants, a8 sureties, for the full amounts of the several sums of money
mentioned and specified in this amended bill and their original, first amend-
ed bill, together with interest, costs, etc. As before, the defendants de-
murred, and on the same grounds, but with a different result; for, at the
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September term, 1892, the court overruled the demurrer and exceptions, giv-
ing leave, however, for the defendants to answer. Thereupon, in November.
1802, the defendants generally, without particularly naming any of them,
filed a plea as follows: “To so much of plaintiffs’ bill as'demands and prays
for an accounting by defendant Joseph Marx, as administrator of the estate
of James Strong, deceased, that such accounting has been fully made and
acted upon and approved before a competent jurisdiction, to wit, the county
[probate] court of Bowie county, Texas, at the February term, A. D. 1886,
of said court, in the matter of the administration of the estate of said James
Strong, deceased, in said court, then defending, wherein the final account
report of the said@ Joseph Marx, as administrator of said estate, came on
regularly to be heard, and the plaintiffs herein then and there appeared and
objected and excepted to said final account and report, the plaintiffs alleging,
in objection thereto, the same matters set forth in their original and amended
bills herein, and upon the trial before said court of said final account and re-
port of said Joseph Marx as administrator as aforesaid was, by the court, ap-
proved,and a ¥inal judgment approving same duly entered upon the minutesof
said county court of Bowie county. Wherefore defendants plead said ac-
tion and judgment of said court in bar of plaintiffs’ bill for an aceounting
herein. And for further plea in this behalf the defendants say that the
defendant Joseph Marx was, at the time of the death of James Strong, a
bona fide creditor of said Strong in large amounts, to witf, the sum of nine
thousand, six hundred dollars ($9,600.00), besides interest, in which amount
the said Strong was justly indebted to said Marx; that said Marx, as such
creditor, on the day of May, 1885, applied for and obtained letters of
administration upon the estate of said Strong in due and proper manner as
provided by law, and without wrong or fraud of any kind, and defendants
specially deny that any false or fraudulent representations were ever made
by him in any manner to obtain said letters of administration, but the same
was made in good faith, to protect his rights as creditor; that the plaintiffs
herein appeared in the county court of Bowie county, Texas, wherein said ad-
ministration was pending, and contested said Marx’s right to administer said
estate, and said contest was duly, regularly, and finally tried by said court,
and it was adjudged by said court that said Marx was a bona fide creditor
of said Strong, and was entitled to administer on his said estate, and said
court did proceed to appoint said Marx administrator; that he duly qualified,
and said estate was by him duly, legally, and regularly administered in said
court, and the final report and account of said Marx as administrator was duly
approved by said court; that all the above proceedings were regular, fair, and
in accordance with law, and in a court of competent and. exclusive jurisdic-
tion; that said orders and judgments have never been reversed or set aside,
but were appealed from by plaintiffs herein, contestants in said proceedings,
to the district court of Bowie county; that said appeal was abandoned by
plaintiffs, and plaintiff Minnie M. Appleton, for the first time, in the district
court of Bowie county, offered and tendered a bond to withdraw said estate
from administration, and said district court accepted the same, and entered
an order withdrawing said estate from administration, which said action and
order of said district court defendants say was without and beyond its juris-
diction, and was void; that said action operated an abandonment of the ap-
peal, and the original orders, action, and judgment of the county court afore-
said were and now are final. Whereupon,” etc. This plea was verified by
the affidavit of the solicitor for the defendants to the effect that the matters
of fact stated in the above plea are true; but there was no certificate of
counsel that, in his opinion, said plea was well founded in point of law, nor
any affidavit by any defendant that it was not interposed for delay, or that
it was true in point of fact.

The evidence pertinent to the plea shows that Joseph Marx was appointed
temporary administrator of the estate of James Strong, deceased, by the
county court of Bowie county, Tex., on the 7th day of May, 1885; that on
the same day he qualified as such temporary administrator by taking the
oath and giving bond in the sum of $50,000; that on the 20th day of June,
1885, said Marx filed a sworn inventory, and on the 5th of February, 1886,
filed a report in the county court of Bowie county as temporary administrator,

v.62F.no.8—41
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wherein he admiftéd thq ¢olldetion of a lafge sum of mouey, and alleged an
appropriation of mitich: ‘df #in paymert 'of his own indebtedness; and on
the same day, Féebvuary./Bth, filed an additional repert, showing appropria-
tlon of more of the funda éoHécted to the.credit of the estate, and that after-
wards, on February 20, “‘.1§86 filed an additionhal report, showing amount of
funds of said estate on ‘Hand at date of same to be $15,340, and asking an
allowance of B per cent: ‘¢ommission for receiving said moneys. To the re-
ports filed February Gth ‘Mrs.  Minnie M. Strong, surviving wife of James
Strong, filed exceptions;’wherein she objected to the credits claimed or sug-
gested by Marx, and aftetwards filed objections to the report of February
20th. " The objections to the said reports filed February 5th came on to be.
Heard before the county court of Bowie county at a regular ‘term, February
19, 1886, and the said court entered the decree following: “Thiy day caime
on to beiheard theé Teport 6f'J. Marx, temporary administrator of the estate
of Jaries Strong, deceéased) 'was examined and approved and administrator
orderéd’ to pay court cost out of the funds the estafe - in his hands and he
furthep’ ordered forthwith' deliver: the estate rethaining in his possession to
the person legally’ entit]ed to thé possession of the same. ““Mrs. Minnie M.

Strong;' ,by her attorney, gives notice ‘of appeal in open court to the district
eourt: of ‘Bowie courty, Texas, and, it appearmg to the court that there is
a cotitest’ pendthg over the: appomtment of a permahent administrator, it
i ordered that this temporary administrator be continued until the termi-
nation of:satd contest, from which judgment the sald Minnie M. Strong has ap-
. pealedto -our district eourt of Bowie county, Texas.” And thereafter the
objections to the report of February 20th were heard and overruled. From:
these Judgments of the colart, Mrs. Strong prosecuted an appeal to the dis-
trict court of Bowie county, ‘when the following decree was rendered: “This
cause waw this day called for trial, whereupon came the parties plaintiff and
defendant, by their attorneys, and announced ready for trial. It being made
to appear, since the institution of this suit, plaintiff Minnie M. Strong has
intermarried with one T. J. Appleton, on motion of plaintiff said T. J. Apple-
ton was made a party plaintiff with his said wife (now Minnie M. Appleton),
and suit ordered to proceed in their name as plaintiffs. Thereupon came
on to be heard the objections of plaintiffs to the report of defendant filed
in the county court of Bowie county, as follows, viz.: 'Two reports filed on the
5th day of February, 1886, and one report filed on the 20th day of February,
1886. And it appearing to the court that plaintiff’s objection to said two
first-namied reports filed on the 5th day of February, 1886, are well taken,
and that the law is for the plaintiffs, it is ordered, adjudged, and decreed
that said two reports be disapproved and not allowed, and judgment is bere-
by rendered for plaintiffs, sustaining their objection to said two reports, and
that defendants take nothing thereby. It is further ordered, adjudged, and
decreed’ that the said report marked, Wiled on the 20th day of February,
1886,' showing amount of ‘funds of said estate on hand at date of same to
be fifteen thousand three hundred and forty doliars, and asking an allow-
ance of five per cent. commission for receiving said moneys, be allowed, and
approved as to allowaneg ¢f 'said commission, and that plaintiffs’ objeetion
be overruled. It is theréfore considered and adjudged that defendant be
allowed as commissions for receiving said moneys the sum of seven hundred
and sixty-seven dollars, and that said temporary administration be closed.

It is further ordered that a ‘certified copy of this judgment be transmitted
to the coumnty court of Bowie county. for observamce.”

The évidénce further shows that on the 4th day of May, 1885, Joseph Marx
filed hig petition in the county court of Bowie county, state of Texas, suggest-
ing the dedth of James Strong, his domicile in Bowie county, Texas, a large
estate, consisting of veal and personal property and choses in action, the
indebtednessof Strong to petitioner in the sum of about $10,000, and asking to
be granted létters, of administration of said estate. To this application Mrs.
Minnie M. Strong, surviving ‘wife of James Strong, filed exceptions and ob-
jections, among ‘othér things denying that said Joseph -Marx was a creditor
of said estate ])ecaube his pretended debt against said estate was fraudulent,
illegal, and nijt 4 bona fide debt against sald estate; declaring there were
no other creditors; and tendering a bond in the sum of $20,000, conditioned
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that the obligors would pay the debt of said Joseph Marx upon the establish-
ment thereof by a suit in a court of competent jurisdiction. The application
of Joseph Marx for permanent letters of administration came on to be uneard
before the county court on the 20th day of February, 1886, and thereupon
the court decreed: “It is therefore considered, ordered, adjudged, and de-
creed by the court that the objection of the said Minnie M. Strong to the ap-
plication of the said Joseph Marx for permanent letters of administration be,
and the same are uereby, overruled, and that the applicant, Joseph Marx, be,
and he is hereby, appointed administrator of the estate of the said James
M. Strong, deceased, and that the clerk of this court be, and he is hereby.
directed to issue letters of administration on said estate to Joseph Marx upon
bhis giving bond in the sum of fifty thousand dollars, conditioned payable
and approved as the law directs, and William Behan, A. L. Ghio; and A. J.
Hoffman be, and they are hereby, appointed appraisers of said estate; to all
of which Minnie M. Strong, by her counsel, excepts, and in open court gives
notice of appeal to the district court of Bowie county, Texas.” The appeal
prayed for above was perfected to the district court. When the matter came
on to be heard in the district court, the following proceedings were had, as
testified to by Mr. Todd, the counsel for Joseph Marx (reference being had
to parol testimony because of the alleged destruction of the Bowie county
records by fire): “Immediately thereafter came on to be heard the appeal
from the judgment of the county court appointing Joseph Marx permanent
administrator of the estate, and, when that matter was called up, the counsel
for the contestant, Mrs. Appleton, complainant in this suit, arose in his place
in court, and stated to the court, in substance, that the contest was based
upon the denial of the gemmineness of the notes claimed to be held by Marx
against Strong, and consequently the denial that he was a creditor entitled
him to administration, but that all parties interested had agreed to submit
the original notes, with a large number of admittedly genuine signatures of
Strong, to an expert, Rhodes IFisher, of Austin, and abide by his decision
as to whether the notes were genuine or not; that after some time the said
expert, Rhodes Fisher, had rendered a decision, deciding that the notes were
genuine, and the contestant’s counsel then stated to the court that they did
not further insist upon their contest on that ground, but withdrew it. At
the same time the counsel offered to the distriet court to make a bond to se-
cure other claims against the estate which had not been allowed by the court,
and asked to withdraw the estate from administration. 7The court fixed the
amount of the bond at $6,000,—being about double the amount of claims
which had been disallowed by the district court at the former order,—and
a good and sufficient bond was tendered by Mrs. Appleton as principal, Mr.
Sliter, Capt. F. M. Henry, W. H. Tilson, and J. 1. Henderson as securities
Thereupon, the contest baving been withdrawn, the district court affirmed
the appointment of Joseph Marx as permanent administrator, and in the same
order accepted the bond in the sum of $6,000 to secure other claims, and
make a final order withdrawing the estate from administration, closing it
up, and ordering the administrator, Joseph Marx, to deliver to the persons
entitled to the same, upon their demand, all the property in his hands be-
longing to the estate of James Strong.”

On submission of the evidence, the court below entered a decree as follows:
“On this day, this cause being called, and it appearing to the court that
heretofore, to wit, on May 17, 1893, at Paris, in chambers, upon hearing then
and there and upon plamtlﬁs original bill and amendments, the defendants’
plea, and the plaintiffs’ replication, and the issues joined, and the evidence
and argument thereon, the plea of the defendants herein was sustained by
the court and found to be true, and defendants’ general demurrer having
been sustained to plaintiffs’ bill as to all other allegations and issues not put
in issue by said plea, and it was adjudged that said plea meets all the equi-
ties alleged in plaintiffs’ bill, it was ordered, adjudged, and decreed that said
plea of defendants be sustained, and that final judgment be entered at the
regular term of this court sustaining said plea, and dismissing the plaintiffs’
bill, which order was duly certlﬁed and is of record: It is therefore con-
sidered, ordered, and adjudged and decreed that said order so made in vaca
tion, as aforesaid, be, and the same is hereby, approved, and in all things
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confirmed, and it is now here ordered and adjudged and decreed by the court
that the plea of the defendants herein be and is sustained and held to be
true, and the plaintiffs’ bill herein be and is hereby finally dismissed, with-
out prejudice to any action at law by plaintiffs; and that plaintiffs. pay all
costs in this: behalf incurred and expended, for which execution may issue
in. favor: of  the defendants and officers of the court.” From this decree
plaintiffs appealed to this court.

F. M. Henry, for appellants,
Chas. 8. Todd, for appellees.

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,
Dlstrlct Judge

PARDEE Circuit Judge (after sta,tmg the facts as above).

Appellants assign as error to be corrected in this court that the
court below sustained appellees” plea and dismissed the bill and
amended bills, when the court ought to have rendered a decree
overruling the plea, and giving the complainants, appellants here,
the relief prayed for in the bill and amended bills, and, as they allege,
sustained by the evidence. “At the hearing, upon a plea in equity
and a general replication, no fact is in issue but the truth of the
matter pleaded.” Farley v. Kittson, 120 U, 8. 303, 7 Sup. Ct. 534.
“The plamtlﬁ may set down the demurrer or plea to be argued, or
he may take issue on the plea. If, upon an issue, the facts stated
in the plea be determined for the defendant, they shall avail him
as far as in law and equity they ought to avail him.” Equity Rule
33. “When a plea in bar meets and satisfies all the claims of the
bill, and it is sustained, it will, under equity rule 33, avail the
defendant so far as to require a ﬁnal judgment in his favor” Horn
v. Dry Dock Co, 150. U, 8. 610, 14 Sup. Ct. 214. “At the hearing
upon a plea in equity and a general replication, if the plea be
overruled, the defendant must be assigned to answer the bill by
the next rule day.” Equity Rule 34; Farley v. Kittson, supra.
“The proper office of a plea is not like an answer admitting all
the allegations of the bill, nor like a demurrer admitting those
allegations, to deny the equity of the bill; but it is to present
some distinet fact which of itself creates a bar to the suit or
to the part to which the plea applies, and thus to avoid the
necessity of making the discovery asked for, and the expense of
going into the evidence at large. Mitf. Eq. PL (4th Ed.) 14, 219,
295; Story, Eq. PL §§ 649, 652.” Farley v. Kittson, supra. Farley
v. Kittson is also authority for the proposition that, unless new
matter ig alleged in the plea, even if the plea be put at issue, it
raises no question but questions of law. :

The evidence shows that the judgments of the county court of
Bowie county, Tex., approving the accounts filed therein by Joseph
Marx as temporary administrator of James Strong, deceased, were
not only appealed to the district court, but that the appeals were
duly prosecuted, and judgment had thereon, in the said district
court, by which the two reports filed February 5th, which related
to the general accounts of Joseph Marx, administrator, were dis-
approved and disallowed, and judgment in that behalf given in
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favor of plaintiffs, sustaining their objections to said two reports,
and that the report of February 20, 1886, which purported to
show the amount of funds of said estate on hand at the date of
the same to be $15,340, and asking an allowance of 5 per cent. for
receiving said moneys, was allowed and approved only as to allow-
ance of said commission of $767. As there is no doubt about the
jurigdiction of the district court of Bowie county, Tex, in the
matters shown to have been appealed thereto from the county
court, the plea, so far as it attempts to establish that the com-
plainants are barred of their action because there had been a
full and final accounting in the county court of Bowie county, is
not supported by the evidence. Whether the district court of
Bowie county had original jurisdiction to accept the bond of
complainants, and thus end the judicial administration of Strong’s
estate, we do not feel called on to decide, because it is a question
not properly presented for consideration at this time, and be-
cause it seems that, whether the administration be closed or
still pending in the state court, the complainants’ suit may be
prosecuted. Payne v. Hook, 7 Wall. 431; Byers v. McAuley, 149
U. 8. 608, 13 Sap. Ct. 906. The conclusion which we reach in the
matter of the plea is that, so far as it is intended to meet any of
the claims of complainants’ bill, it is not sustained by the evidence,
and ought to have been overruled. The decree of the circuit
court appealed from is reversed, and the cause is remanded, with
instructions to enter a decree overruling the defendants’ plea, dnd
with costs, and assigning the defendants to answer by the follow-
ing rule day.

e
B

PHILLER et al. v. YARDLEY.
(Circuit Court of Appeals, Third Circuit. July 12, 1894.)
No. 12, March Term, 1894.

NATIORAL BANES—INSOLVENCY-—PREFERENCES—CLEARING HoUse BALANCES,

By special agreement, & national bank, instead of the usual deposit
of securities as collateral for payment of its daily balance at the clear-
ing house, each day left with the clearing house manager all checks
drawn on it, and other evidences of its indebtedness received from other
banks, to be beld until the balance due from it for the day was paid.
While certain checks and other evidences of its indebtedness were so
held, the bank was closed by the comptroller of the currency. There-
upon the clearing house collected the amount of the checks, ete., from the
banks from which they had been received, and therefrom paid, besides
the bank’s balance for the day, duebills given by it for its balance for the
preceding day, by their terms payable only through the clearing house the
day after lssue, and actually in the exchanges held when the bank closed,
and applied the remainder towards cancellation of clearing house loan
certificates issued to the bank under an agreement between the banks
whereby any loss from failure of one to pay such certificates was charge-
able upon the others. Held that, as the transaction on the part of the
bank was not in contemplation of insolvency, nor with a purpose to give
a preference, or to prevent application of its assets as prescribed by law,
the exchange between the banks was valid, and that it was not avolded,
nor were the rights of the clearing house or of the creditor banks fm-
paired, by what subsequently occurred; and therefore the receiver of



